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PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section, a proposal
detailing the action must be published in the Texas Register at least 30 days before action is taken. The 30-
day time period gives interested persons an opportunity to review and make oral or written comments on the
section. Also, in the case of substantive action, a public hearing must be granted if requested by at least 25
persons, a governmental subdivision or agency, or an association having at least 25 members.
Symbology in proposed amendments. New language added to an existing section is indicated by the use of
bold text. [Brackets] indicate deletion of existing material within a section.
TITLE 7. BANKING AND SECURITIES
Part VII. State Securities Board
Chapter 113. Registration of Securities
7 TAC §113.12
The State Securities Board proposes an amendment to
§113.12, concerning applicability of guidelines, to add Chapter
129 (relating to Administrative Guidelines for Registration of
Asset- Backed Securities) to the list of guidelines set forth in
the section. The Administrative Guidelines for Registration of
Asset- Backed Securities, Chapter 129, is being simultaneously
proposed.
Micheal Northcutt, Director, Securities Registration Division,
has determined that for the first five-year period the rule is
in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the rule.
Mr. Northcutt also has determined that for each year of the
first five years the rule is in effect the public benefit anticipated
as a result of enforcing the rule will be clarification that the
guidelines contained in Chapter 129 apply only to an offering for
which an application for registration is filed with the Securities
Commissioner, and not to an offering for which a securities
registration exemption is available. There will be no effect on
small businesses. There is no anticipated economic cost to
persons who are required to comply with the rule as proposed.
Comments on the proposal may be submitted to David Weaver,
State Securities Board, P.O. Box 13167, Austin, Texas 78711-
3167.
The amendment is proposed under Texas Civil Statutes, Article
581, §28-1. Section 28-1 provides the Board with the authority
to adopt rules and regulations necessary to carry out and
implement the provisions of The Securities Act, including
rules and regulations governing registration statements and
applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different
requirements for different classes.
The proposed amendment affects Texas Civil Statutes, Article
581-7.
§113.12. Applicability of Guidelines.
The guidelines listed in this section do not apply to offerings made
pursuant to an exemption under either The Securities Act (Act), §5
or §6. In other words, the requirements contained in one of the
following guidelines would apply only to an offering for which an
application for registration is filed with the Securities Commissioner:
(1)- (5) No change.
(6) Chapter 129 of this title (relating to Administrative
Guidelines for Registration of Asset-Backed Securities);
(7) [(6)] §135.5 of this title (relating to Registration of
Bonds);
(8) [(7)] Chapter 141 of this title (relating to Adminis-
trative Guidelines for Registration of Equipment Programs); and
(9) [(8)] Chapter 143 of this title (relating to Administra-
tive Guidelines for Registration of Real Estate Investment Trusts).
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.





Earliest possible date of adoption: November 15, 1996
For further information, please call: (512) 305–8300
♦ ♦ ♦
Chapter 129. Administrative Guidelines for Reg-
istration of Asset-Backed Securities
7 TAC §§129.1–129.9
The State Securities Board proposes new §§129.1-129.9,
concerning administrative guidelines for registration of asset-
backed securities.
The new provisions would reflect the current asset-backed
securities guidelines adopted by the North American Securities
Administrators Association, Inc. (NASAA), with one exception.
Section 129.6(d)(5) has been rewritten to remove certain items
from the list of representations prohibited in the subscription
agreement. The items removed from the list are representations
that: (a) the security holder understands or comprehends
the risks associated with an investment in the asset-backed
securities; (b) the security holder has read the prospectus; and
(c) in deciding to invest in the asset-backed securities, the
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security holder has relied solely on the prospectus, and not on
any other information or representations from other persons or
sources.
The Board originally proposed these same guidelines in Feb-
ruary, 1996. That proposal, which appeared in the March 19,
1996, Texas Register (21 TexReg 2087), was automatically
withdrawn by the Texas Register since no action was taken on
the proposal within six months of the date of publication of the
proposal. The Board has reproposed the guidelines. A related
amendment to §113.12, concerning applicability of guidelines,
is being concurrently proposed.
Micheal Northcutt, Director, Securities Registration Division,
has determined that for the first five-year period the sections
are in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
sections.
Mr. Northcutt also has determined that for each year of the first
five years the sections are in effect the public benefit anticipated
as a result of enforcing the sections will be a substantial degree
of consistency with uniform guidelines for the registration of
asset-backed securities. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the sections as proposed.
Comments on the proposal may be submitted to David Weaver,
State Securities Board, P.O. Box 13167, Austin, Texas 78711-
3167.
The new sections are proposed under Texas Civil Statutes,
Article 581, §28-1. Section 28-1 provides the Board with the
authority to adopt rules and regulations necessary to carry out
and implement the provisions of The Securities Act, including
rules and regulations governing registration statements and
applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different
requirements for different classes.
The new sections affect Texas Civil Statutes, Article 581-7.
§129.1. Introduction.
(a) Application.
(1) These guidelines apply to the registration of asset-
backed securities, as defined in subsection (b)(7) of this section, and
will be applied by analogy to similar securities issued by issuers
that are not required to register as an investment company under the
Investment Company Act of 1940.
(2) While applications not conforming to the standards
contained in this chapter shall be looked upon with disfavor, where
good cause is shown, certain guidelines may be modified or waived
by the Securities Commissioner.
(b) Definitions. The following words and terms, when used
in this chapter, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Acquisition cost - The cost of an eligible asset as
reflected on the issuer’s balance sheet, net of applicable acquisition
expenses and origination fees.
(2) Acquisition criteria - The specified characteristics an
eligible asset is required to possess in order for it to be sufficiently
similar to other eligible assets to make possible a reliable prediction
of the cash flows associated with the eligible assets when pooled in
large numbers.
(3) Acquisition expenses - All direct and indirect expenses
incurred by the issuer in connection with the selection and acquisition
of eligible assets, whether or not acquired, other than origination fees.
(4) Administrator - Referred to as "Securities Commis-
sioner" throughout these guidelines.
(5) Affiliate - With respect to another person, any of the
following:
(A) any person directly or indirectly owning, control-
ling, or holding, with power to vote, 10% or more of the outstanding
voting securities of such other person;
(B) any person 10% or more of whose outstanding
voting securities are directly or indirectly owned, controlled, or held,
with power to vote, by such other person; (C) any person directly or
indirectly controlling, controlled by, or under common control with
such other person;
(D) any executive officer, director, trustee, or partner
of such other person; or
(E) any legal entity for which such person acts as an
executive officer, director, trustee, or partner.
(6) Allowed expenses - Trustee fees, ongoing fees paid to
rating agencies, servicing fees, origination fees, acquisition expenses,
liquidation expenses, bank service charges, taxes, attorneys’ fees, au-
dit fees, and other direct charges incurred by the issuer in the ordinary
course of the issuer’s business, exclusive of organizational and offer-
ing expenses, conversion expenses, and extraordinary expenses.
(7) Asset-Backed securities - Securities that provide a
stated rate of return to security holders and that are primarily serviced
as to both return of investment and return on investment by the cash
flow from designated eligible assets, excluding:
(A) the securities of an investment company subject
to the Investment Company Act of 1940; and
(B) equity interests in limited partnerships or other
direct investment vehicles subject to other applicable registration
guidelines.
(8) Cash flow - The amount of cash generated from
operations, calculated in compliance with Financial Accounting
Standard 95, plus receipts from the disposition or liquidation of
eligible assets.
(9) Collections account - The bank account created to
receive cash flow generated by the eligible assets and to maintain
the segregation of such cash from other assets of the servicer.
(10) Conversion expenses - The expenses associated with
changing from one servicer to another servicer or one trustee to
another trustee.
(11) Credit enhancement - Insurance, letters of credit,
lines of credit, over collateralization, seller recourse, reserve accounts,
senior claim, guarantees, and other arrangements intended to decrease
the likelihood of default on the asset-backed securities.
(12) Eligible assets - Financial or commercial assets,
either fixed or revolving, which are:
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(A) generally homogenous in nature;
(B) subject to reasonably objective valuation;
(C) for other than asset-backed securities with an
investment grade rating, self-liquidating or easily liquidated; and
(D) for other than asset-backed securities with an
investment grade rating, capable of generating a predictable cash flow.
(13) Investment grade - A rating that is in one of the four
highest rating categories as determined by a rating agency.
(14) Issuer - The entity formed to issue the asset-backed
securities and to hold ownership of, or a security interest in, the
eligible assets.
(15) Liquidation expenses - The expenditures necessary to
convert residual or non-performing eligible assets, or any underlying
collateral, into cash, including expenditures necessary to collect on
insurance or other credit enhancements.
(16) Net worth - The excess of total assets over total
liabilities as determined by generally accepted accounting principles.
(17) Obligor - A person obligated to make the payments
on or under an eligible asset.
(18) Operating account - The bank account created to
receive offering proceeds and revenues from the collections account
which are not required to be transferred to the trust account, and from
which payments are made for additional eligible assets and allowed
expenses.
(19) Organizational and offering expenses - All expenses
incurred in connection with and in preparing the asset-backed
securities for registration and subsequently offering and distributing
the asset- backed securities to the public. Organizational and
offering expenses include, but are not limited to, total underwriting
and brokerage discounts and commissions (including fees of the
underwriters’ attorneys), initial fees paid to rating agencies, expenses
for printing, engraving, mailing, salaries of employees while engaged
in sales activity, charges of transfer agents, registrars, trustees, escrow
holders, depositaries, experts, expenses of qualification of the sale of
the securities under federal and state laws, including taxes and fees,
and accountants’ and attorneys’ fees.
(20) Origination fees - All fees, commissions, or other
consideration, other than the purchase price of the eligible assets,
paid by any party to any party in connection with the origination and
sale of eligible assets to the issuer. Origination fees does not include
professional fees paid to attorneys, accountants, appraisers, initial
fees paid to rating agencies, and similar professionals for providing
routine professional services, which fees shall be deemed acquisition
expenses.
(21) Originator - An entity, which may or may not be
the sponsor, that creates or originates, directly or indirectly, eligible
assets to be sold or pledged, to the issuer.
(22) Paying agent - The trustee or other entity responsible
for disbursing funds from the trust account to the security holders
in satisfaction of the issuer’s obligation for payments on the asset-
backed securities.
(23) Person - Any natural person, partnership, corpora-
tion, association, trust, or other legal entity.
(24) Prospectus - The primary disclosure document(s), by
whatever name known, utilized for the purpose of offering and selling
asset- backed securities to the public.
(25) Rating agency - Standard and Poor’s Ratings Group,
a division of McGraw Hill Company; Moody’s Investors Service,
Inc.; Fitch Investors Service, Inc.; Duff and Phelps Credit Rating
Co.; or a successor to any of the foregoing.
(26) Security holders - The persons in whose names the
issuer’s asset-backed securities are held and to whom payments
pursuant to the terms of the trust agreement are entitled to be made.
(27) Servicer - The entity responsible for the management
of the issuer’s assets and the conversion of such assets into the
cash flow necessary to make stated payments on the asset-backed
securities.
(28) Servicing agreement - The contract that establishes
the responsibilities and compensation of the servicer.
(29) Servicing fees - Compensation paid to the servicer
pursuant to the terms of the servicing agreement.
(30) Special purpose entity - A trust, corporation, partner-
ship, limited liability company, or other legal entity formed for the
purpose of making one or more offerings of asset-backed securities,
holding an ownership interest or a security interest in the eligible
assets, and forwarding the cash flows from the eligible assets to the
security holders.
(31) Sponsor - Any person directly or indirectly instru-
mental in organizing, wholly or in part, an issuer or any person, other
than the trustee, who will control, manage, or participate in the man-
agement of an issuer or its assets. Not included is any person whose
only relationship with the issuer is that of an independent servicer of
the issuer’s eligible assets, and whose only compensation is as such.
"Sponsor" does not include wholly independent third parties such as
attorneys, accountants, rating agencies, and underwriters whose only
compensation is for professional services rendered in connection with
the offering of asset-backed securities.
(32) Stated rate of return - A return where the security
holder is entitled to receive either:
(A) a stated principal amount;
(B) interest on the principal amount (which may be a
notional principal amount) calculated by reference to:
(i) a fixed rate, or
(ii) a standard or formula which does not reference
any change in the market value or fair value of eligible assets;
(C) interest on a principal amount (which may be a
notional principal amount) calculated by reference to:
(i) auctions among security holders and prospective
security holders, or
(ii) a periodic remarketing of the asset-backed se-
curity;
(D) an amount representing specified fixed or variable
portions of the interest generated by the underlying eligible assets; or
(E) any combination of subparagraphs (A)-(D) of this
paragraph.
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(33) Trust account - The bank account created to receive
funds from the collections account and the operating account and
from which payments are made on the asset-backed securities of the
issuer.
(34) Trust agreement - The governing document(s), by
whatever name, which defines the pooling arrangements and which
establishes the rights, privileges, duties, and responsibilities of the
trustee, the issuer, the security holders, and, in some cases, the
servicer in connection with the issuance of the asset-backed securities.
The trust established by the trust agreement may or may not be a
taxable entity and it may or may not serve as the issuer of the asset-
backed securities. The trust agreement may include the servicing
agreement.
(35) Trustee - The financial institution meeting the re-
quirements under §129.5 of this title (relating to Requirements of
Trustees) which is party to the trust agreement and which has the
primary responsibility of representing the interests of the security
holders by assuring the terms of the trust agreement are enforced.
(36) Trustee fees - The fees and other consideration paid
to the trustee for performing services under the trust agreement.
§129.2. Requirements of Sponsor.
(a) Experience. For other than asset-backed securities with
an investment grade rating, the sponsor or its management shall
be able to demonstrate the knowledge and expertise necessary to
supervise the origination, pooling, and servicing of the type of eligible
assets being securitized.
(b) Financial condition.
(1) The sponsor shall generally be required to demonstrate
that it is solvent and will, with reasonable certainty, be able to meet
any financial obligations to the issuer.
(2) If the Securities Commissioner deems it relevant, the
sponsor shall provide, supplementally, complete audited financial
statements for its most recent fiscal year and, if necessary, unaudited
financial statements prepared within 135 days of the date that the
application for registration of the asset-backed securities is made
effective by the Securities Commissioner.
(c) Credit enhancements.
(1) The sponsor will be required to make or cause to be
made an equity contribution to the issuer or provide or cause to be
provided other substantial credit enhancements to help establish a
reasonable likelihood that the stated rate of return will be realized,
unless:
(A) the asset-backed securities have an investment
grade rating; or
(B) the Securities Commissioner waives this require-
ment.
(2) The sponsor shall describe the credit enhancement in
the prospectus. If the credit enhancement is provided by third parties,
the description of the credit enhancement shall include summary
information about the entity providing the credit enhancement.
(d) Portfolio characteristics.
(1) For other than asset-backed securities with an invest-
ment grade rating, the sponsor must be able to demonstrate, based on
designated acquisition criteria or specifically identified eligible assets,
that the eligible assets being pooled will generate sufficient cash flow
to make all scheduled payments on the asset- backed securities after
taking allowed expenses into consideration.
(2) For other than asset-backed securities with an invest-
ment grade rating, if a significant portion of the cash flow is antici-
pated to come from the liquidation of tangible assets underlying the
ligible assets, additional evidence should be provided establishing
the issuer’s or servicer’s ability to reliably predict the value of such
tangible assets.
(3) For other than asset-backed securities with an invest-
ment grade rating, if the cash flow is primarily based upon the credit
quality of the obligors, evidence should be provided demonstrating
that adequate measures are taken to qualify obligors.
(4) The sponsor shall disclose, in the prospectus, certain
information regarding the identified eligible assets, including:
(A) the outstanding principal balance of the eligible
assets;
(B) the outstanding principal balance of the eligible
assets as a percentage of the total amount of asset-backed securities
being offered;
(C) the cash flow currently being generated by the
e igible assets as a percentage of the total amount of asset-backed
securities being offered;
(D) a description of what constitutes a default;
(E) the amount of eligible assets in default;
(F) the amount of eligible assets in default as a
percentage of the total amount of asset-backed securities being
offered; and
(G) the amount of eligible assets in default as a
percentage of the credit enhancement.
(e) Stated rate of return. Asset-Backed securities must have
a stated rate of return.
(f) Asset selection.
(1) Acquisition criteria for the eligible assets or the
relevant characteristics of any specified pool of eligible assets must
be set forth in the prospectus and the trust agreement.
(2) If eligible assets are selected from a larger pool of
eligible assets owned or controlled by the sponsor, the selection
process must be random, unless a reasonable basis exists for selecting
eligible assets on a non-random basis. Any selection method used
must be fair and must be fully disclosed in the prospectus.
(g) Asset repurchases and substitutions.
(1) The sponsor may repurchase an eligible asset or may
substitute one or more eligible assets which are part of the collateral
underlying the asset-backed securities with new eligible assets if:
(A) the eligible assets which are to be repurchased
or replaced are found not to meet the acquisition criteria or are
otherwise found not to comply with the requirements set forth in
the trust agreement; and
(B) the repurchase or substitution is not made for
the purpose of recognizing gains or decreasing losses resulting from
market value changes in the issuer’s portfolio of eligible assets.
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(2) The sponsor or another person may repurchase the
eligible assets when the pool of eligible assets has been reduced to
15% or less of the original eligible assets.
(3) A repurchase must be made at a price determined by
a fair and reasonable formula set forth in the original prospectus.
(4) If a substitution takes place, the new eligible asset
must have equal or greater scheduled cash flow, approximately the
same term and, if appropriate, equal or greater liquidation value than
the eligible asset to be replaced. Compliance with this requirement
must be verified by a certified public accountant, or if the eligible
asset is readily marketable, by documentation of the current market
value of the eligible asset.
(5) If any repurchases or substitutions take place and the
asset- backed securities are rated at the time of the initial offering,
then the initial rating must be maintained.
(6) The sponsor shall provide a report representing com-
pliance with these requirements to the trustee simultaneously with
consummating the repurchase or substitution.
(7) The sponsor shall disclose, in the prospectus, any
obligation it has to repurchase eligible assets.
(h) Reinvestment of excess cash flow. Cash flow not needed
for stated payments on the asset-backed securities, reserve deposits,
or other designated purposes, may be reinvested in additional eligible
assets which meet acquisition criteria.
(i) Distributions to sponsor and residual owners.
(1) Distributions of excess cash flow or eligible assets to
the sponsor, or other residual owners of the issuer, while the asset-
backed securities are outstanding will be allowed, provided that:
(A) the specific circumstances permitting such distri-
butions are fully disclosed in the prospectus; and
(B) the ability of the issuer to make all subsequent
stated payments on the asset-backed securities, as determined on the
date of such distributions, is not materially diminished as a result of
such distributions.
(2) For other than asset-backed securities with an invest-
ment grade rating, the issuer must provide reasonable evidence that
such distribution rights will not impact the credit quality of the asset-
backed securities at the time the asset-backed securities are regis-
tered.
§129.3. Requirements of Issuer.
(a) Must be a special purpose entity.
(1) The issuer must be a special purpose entity and,
therefore, will generally not be permitted to:
(A) have employees, other than non-compensated
officers; or
(B) incur obligations other than allowed expenses,
conversion expenses, organizational and offering expenses, and other
extraordinary expenses arising from a change of servicers or similar
extraordinary event.
(2) The issuer may make more than one offering, if the
asset- backed securities have an investment grade rating or if each
offering is secured by a distinct pool of assets, with cross- defaults
and cross-collateralization prohibited by contract or otherwise.
(3) If the issuer is not a trust, there must be a supplemental
trust agreement administered by a trustee.
(b) Interest in eligible assets.
(1) For other than asset-backed securities with an invest-
ment grade rating, the issuer’s interest in the eligible assets must be
an ownership interest or a security interest.
(2) The eligible assets may be held by a special purpose
entity other than the issuer if the issuer’s ownership interest or
security interest in the eligible assets is supported by an opinion of
counsel as required by subsection (c)(2) of this section.
(c) Opinion of counsel. For offerings where the issuer
acquires ownership of the eligible assets, the Securities Commissioner
may require the issuer to provide an opinion of qualified counsel to
the effect that, in the event of a bankruptcy by the sponsor or an
originator or other seller of eligible assets to the issuer, the transfer
of eligible assets would be treated as a true sale.
(1) For offerings where the issuer acquires a security
interest in the eligible assets an opinion may be required indicating:
(A) that the security interest will be perfected based
on procedures set forth in the trust agreement; and
(B) whether financing statements under the Uniform
Commercial Code are necessary to perfect security interests in the
eligible assets.
(2) If a special purpose entity, other than the issuer, is
established to hold the eligible assets that are pledged to the issuer, an
opinion may be required indicating that, in the event of a bankruptcy
by the sponsor or an originator or other seller of eligible assets to the
special purpose entity, the transfer of eligible assets would be treated
as a true sale.
(d) Minimum offering. For other than asset-backed securities
with an investment grade rating, the minimum amount of proceeds
required to close the offering shall be sufficient to allow the issuer
to acquire all specified eligible assets or a sufficient amount of
unspecified eligible assets to diversify the pool of eligible assets to
the extent necessary to achieve a high level of confidence with respect
to the statistical characteristics of the portfolio.
(e) Proceeds escrow. All funds received prior to achieving
the minimum offering size must be deposited in an interest bearing
account with an independent escrow agent whose name and address
shall be disclosed in the prospectus. Provision must be made for the
return to the investors of 100% of paid subscriptions, plus interest
earned, in the event that the established minimum size is not reached.
(f) Offering and investment period.
(1) The offering period may not exceed one year from
the date of effectiveness unless permitted by the Securities Commis-
sioner.
(2) The Securities Commissioner may require the avail-
able proceeds from offerings that do not have an investment grade
rating to be fully invested in eligible assets within two months from
the date such proceeds are released from escrow.
(g) Investments other than in eligible assets. For other
than asset-backed securities with an investment grade rating, cash
held in collections accounts, operating accounts, trust accounts or
reserve accounts, cash held pending investment in eligible assets, cash
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held pending distribution to security holders, and other temporary
cash balances may be invested, either directly or through money
market funds, in securities that are direct obligations of, or fully
guaranteed by, the U.S. government or a U.S. government agency or
instrumentality, certificates of deposit, demand or time deposits, and
bankers acceptances from any state or federally chartered depository
institution having an investment grade rating.
(h) Monitoring by rating agency. If the asset-backed securi-
ties are rated at the time of the initial offering the issuer must agree
to pay to have that rating monitored at least annually.
(i) Issuer reports. The trust agreement shall provide that the
issuer or trustee shall cause to be prepared and distributed to the
security holders the following reports:
(1) concurrently with distributions to security holders, a
report containing relevant information regarding the performance
of the issuer’s portfolio of eligible assets, including cash flows,
delinquency rates, gross and net loss rates, substitution, and changes
in the outstanding principal balance of eligible assets, if applicable;
(2) where forecasts have been provided to security hold-
ers, at least annually, a table comparing the forecasts previously pro-
vided with the actual results during the period covered by the report;
and
(3) an annual audited financial statement of the issuer.
§129.4. Requirements of Servicer.
(a) Experience.
(1) For other than asset-backed securities with an invest-
ment grade rating, the servicer or its management must have at least
three years experience servicing eligible assets similar to those to be
acquired by the issuer.
(2) With respect to portfolios of eligible assets that require
intensive levels of servicing, a greater amount of experience may be
required.
(3) The servicer may be required to provide, supplemen-
tally, summary information regarding the performance of prior pools
of similar eligible assets which it has serviced.
(b) Financial condition.
(1) For other than asset-backed securities with an invest-
ment grade rating, the servicer must be able to demonstrate that it
is solvent and possesses the financial resources necessary to perform
under the servicing agreement and/or trust agreement.
(2) For other than asset-backed securities with an invest-
ment grade rating, if the servicer is to provide any financial guarantees
or advances in connection with the issuance of the asset-backed se-
curities it must demonstrate its ability to perform on such guarantees
or advances under a default.
(3) For other than asset-backed securities with an invest-
ment grade rating, if the Securities Commissioner deems it relevant,
the servicer shall provide, supplementally, complete audited financial
statements for its most recent fiscal year end and, if necessary, unau-
dited financial statements prepared within 135 days of the date that
the application for registration of the asset-backed securities is made
effective by the Securities Commissioner.
(c) Independence. The servicer may not be affiliated with
the trustee. For other than asset-backed securities with an investment
grade rating, the servicer may not be affiliated with any obligor
under any eligible asset. Provided however, the trustee may serve as
successor servicer if it is otherwise qualified to perform the servicing
function.
(d) Servicer reports. The servicing agreement shall require
that the servicer prepare and deliver to the trustee the following
reports, if applicable.
(1) On a monthly basis or similar time interval that
coincides with the timing of cash flows from the eligible assets:
(A) for other than asset-backed securities with an
investment grade rating, a report containing relevant information
regarding the performance of the portfolio of eligible assets, including
cash flows, delinquency rates, gross and net loss rates, substitution,
and changes in the outstanding principal balance of eligible assets;
(B) information regarding the status of credit enhance-
ments, including the extent to which any such credit enhancements
have been utilized by the servicer to supplement the cash flow asso-
ciated with the eligible assets; and
(C) for other than asset-backed securities with an
investment grade rating, notification of any default in the payment of
principal and interest on any other asset-backed securities issued by a
special purpose entity with the same sponsor, servicer, and business
plan.
(2) On a quarterly basis:
(A) information regarding the identity of each origi-
nator or seller of eligible assets to the issuer, and if the originator or
seller has guaranteed any aspect of performance of any eligible as-
sets, complete financial statements of the originator or seller as of the
most recent date available together with specific information regard-
ing the historical performance of the originator’s or seller’s portfolio
of eligible assets;
(B) information regarding the percentage of eligible
assets acquired from each originator or seller; and
(C) information regarding the diversification of each
originator’s or seller’s portfolio of eligible assets with respect to
underlying obligors, if applicable.
(e) Termination and replacement.
(1) The servicer may not voluntarily withdraw as servicer,
except as may be required by law, or upon at least 30 days’ prior
notice to the trustee, provided that a qualified successor servicer has
been retained, effective as of the resignation date of its predecessor.
(2) In the event that the trustee, sponsor, or security
holders terminate the servicer, the servicing agreement shall designate
a qualified successor servicer, or the servicing agreement shall specify
the criteria for selecting a qualified successor servicer. The successor
servicer must be approved by the trustee and must be capable of
commencing the servicing of the eligible assets within a commercially
reasonable period of time.
§129.5. Requirements of Trustee.
(a) General requirements.
(1) There shall at all times be one or more trustees under
the trust agreement.
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(2) At least one trustee shall at all times be a corporation
organized and doing business under the laws of the United States or
of any state or territory thereof or of the District of Columbia which:
(A) is authorized under such laws to exercise corpo-
rate trust powers;
(B) is subject to supervision or examination by
federal, state, territorial, or District of Columbia authority; and
(C) has a rating, or is a subsidiary of an institution
having a rating, issued by a nationally recognized bank or financial
institution rating organization, in one of the four highest categories.
(b) Experience.
(1) The trustee or one or more of its corporate trust
officers must have at least three years’ relevant experience.
(2) The trustee in its commercial capacity must have
origination or servicing experience with respect to similar eligible
assets.
(c) Independence.
(1) The trustee may not be affiliated with the servicer, the
sponsor, or the issuer. Provided however, the trustee may serve as
successor servicer if it is otherwise qualified to perform the servicing
function.
(2) The trustee may not have received within the last five
years and may not receive during the term of the trust agreement more
than 5.0% of its total revenue from all sources, including trustee’s
fees, from the sponsor and the servicer on a combined basis.
(3) The trust agreement shall provide that no more than
5.0% of the loan portfolio of the trustee or its affiliates may be loans
to either the issuer, the sponsor, or the servicer.
(d) Withdrawal or termination.
(1) If the trustee voluntarily withdraws as trustee, the
issuer or sponsor shall designate a successor trustee. The withdrawing
trustee may petition a court to appoint a successor trustee. The
withdrawing or resigning trustee must continue to perform under the
trust agreement until the successor trustee is designated by the issuer,
the sponsor, or the court.
(2) If the trust agreement allows the trustee to be termi-
nated by the security holders or by the issuer, there must be a rea-
sonable procedure set forth in the trust agreement for replacing the
trustee.
(e) Duties. At a minimum, the trust agreement shall provide
that it shall be the responsibility of the trustee to perform the
following duties:
(1) maintain the custodianship of the documentation de-
livered to it evidencing title or perfected security interest in the is-
suer’s eligible assets;
(2) verify all funds deposited in the trust account for the
benefit of the security holders and use its best efforts to verify all
payments called for under the terms of the trust agreement;
(3) verify the delivery of all reports and other instruments
required pursuant to the terms of the trust agreement and the
Securities Exchange Act of 1934;
(4) examine all reports or other instruments furnished to
the trustee pursuant to the terms of the trust agreement and determine,
based on the information provided, whether there is a violation of any
of the terms and conditions set forth in the trust agreement;
(5) in the event that the trustee determines there has been
a default under the terms of the trust agreement, the trustee shall
be responsible for the timely notification of security holders and the
implementation of appropriate remedial actions, and may not first
seek additional indemnification other than that provided in the trust
agreement from the security holders before taking such actions. The
trustee shall be entitled to reimbursement for all costs relating to
a default, but the trustee shall not be indemnified for its breach of
contract, misconduct, or gross negligence; and
(6) upon notification of a default under §129.4(d)(1)(C)
of this title (relating to Requirements of Servicer) the trustee may, if
it deems it appropriate, replace the servicer and take any other steps
necessary for the protection of security holders.
(f) Trustee report. Annually, the trustee shall provide a report
to the security holders which indicates whether the trustee has fulfilled
its obligations under the trust agreement and whether there have been
any known uncured defaults under the trust agreement.
§129.6. Suitability of Security Holders.
(a) General policy.
(1) The provisions of this section shall not apply to asset-
backed securities:
(A) which have an investment grade rating;
(B) which are firmly underwritten; or
(C) for which the sponsor is able to demonstrate that
there will be a substantial and active secondary market.
(2) The sponsor shall propose minimum income and net
worth standards which are reasonable given the risks associated with
the purchase of the asset-backed securities. Offerings with greater
investor risk shall have minimum standards with a greater income and
net worth requirements. The Securities Commissioner shall evaluate
the standards proposed by the sponsor when the issuer’s application
for registration is reviewed. In evaluating the proposed standards, the
Securities Commissioner may consider the following:
(A) potential for variances in cash flows;
(B) intensity of the servicing function;
(C) potential security holders;
(D) relationships among potential security holders and
the sponsor;
(E) liquidity of the asset-backed securities;
(F) prior performance of similar pools formed by the
sponsor;
(G) financial condition of the sponsor;
(H) credit enhancements;
(I) transactions between the issuer and the sponsor;
and
(J) any other relevant factors.
(b) Income and net worth standards.
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(1) Unless the Securities Commissioner determines that
the risks associated with particular asset-backed securities would
require lower or higher standards, security holders shall generally
be required to have:
(A) a minimum annual gross income of $45,000 and
a minimum net worth of $45,000; or
(B) a minimum net worth of $150,000.
(2) Net worth shall be determined exclusive of home,
furnishings, and automobiles.
(3) In the case of sales to fiduciary accounts, these
minimum standards shall be met by the beneficiary, the fiduciary
account, or by the donor or grantor who directly or indirectly supplies
the funds to purchase the asset-backed securities if the donor or
grantor is the fiduciary.
(4) The sponsor shall set forth in the final prospectus:
(A) a description of the type of person who might
benefit from an investment in the asset-backed securities; and
(B) the minimum standards imposed on security
holders.
(c) Determination that sale to security holder is suitable and
appropriate.
(1) The sponsor and each person selling asset-backed
securities on behalf of the sponsor or issuer shall make every
reasonable effort to determine that the purchase of asset-backed
securities is a suitable and appropriate investment for each security
holder.
(2) In making this determination, the sponsor and/or each
person selling shares on behalf of the sponsor shall ascertain that the
prospective security holder:
(A) meets the minimum income and net worth stan-
dards established for the issuer;
(B) can reasonably benefit from the asset-backed se-
curities based on the prospective security holder’s overall investment
objectives and portfolio structure;
(C) is able to bear the economic risk of the investment
based on the prospective security holder’s overall financial situation;
and
(D) has apparent understanding of:
(i) the fundamental risks of the investment;
(ii) the lack of liquidity of the asset-backed securi-
ties; and
(iii) the background and qualifications of the spon-
sor.
(3) Each person selling asset-backed securities on behalf
of the sponsor or issuer shall make the suitability determination on
the basis of information it has obtained from a prospective security
holder. Relevant information for this purpose will include at least
the age, investment objectives, investment experience, income, net
worth, financial situation, and other investments of the prospective
security holder, as well as any other pertinent factors.
(4) Each person selling asset-backed securities on behalf
of the sponsor or issuer shall maintain records of the information
used to determine that an investment in asset-backed securities is
suitable and appropriate for a security holder. These records shall be
maintained for at least six years.
(5) The issuer shall disclose in the final prospectus the
responsibility of each person selling asset-backed securities on
behalf of the sponsor or issuer to make every reasonable effort to
determine that the purchase of asset-backed securities is a suitable and
appropriate investment for each security holder, based on information
provided by the security holder regarding the security holder’s
financial situation and investment objectives.
(d) Subscription agreements.
(1) The Securities Commissioner may require that secu-
rity holders complete and sign a written subscription agreement.
(2) The sponsor may require that security holders make
certain factual representations in the subscription agreement, includ-
ing the following.
(A) The security holder meets the minimum income
and net worth standards established for the issuer.
(B) The security holder is purchasing the asset-backed
securities for his or her own account.
(C) The security holder has received a copy of the
prospectus.
(D) The security holder acknowledges that the asset-
backed securities will not be readily marketable.
(3) The security holders must separately sign or initial
each representation made in the subscription agreement. Except in
the case of fiduciary accounts, the security holders may not grant
any person a power of attorney to make such representations on their
behalf.
(4) The sponsor and/or each person selling asset-backed
securities on behalf of the sponsor or issuer shall not require security
holders to make representations in the subscription agreement which
are subjective or unreasonable and which:
(A) might cause the security holder to believe that he
or she has surrendered rights to which he or she is entitled under
federal or state law; or
(B) would have the effect of shifting the duties
regarding suitability, imposed by law on broker-dealers, to the
security holders.
(5) Prohibited representations include, but are not limited
to, a representation that the investment is a suitable one for the
shareholder.
(6) The sponsor may place the content of the prohibited
representations in the subscription agreement in the form of advisory
disclosures to security holders. The sponsor may not place these
disclosures in the security holder representation section of the
subscription agreement.
(e) Confirmation. The sponsor or persons selling the asset-
backed securities shall send all security holders a confirmation of
their purchase.
§129.7. Fees, Compensation, and Expenses.
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(a) Disclosure of consideration.
(1) For other than asset-backed securities with an invest-
ment grade rating, the sponsor will be required to demonstrate that
the total amount of consideration of all kinds which may be paid,
directly or indirectly, to all parties is fair, competitive, commercially
reasonable, and not less favorable to the issuer than fees or expenses
between unrelated third parties. In general, the sponsor is expected
to subordinate its interest in the cash flow and liquidation value of
eligible assets and the underlying collateral, if any, to that of the se-
curity holders.
(2) The prospectus must fully disclose and itemize all
consideration which may be received in connection with issuer’s
activities directly or indirectly by the sponsor, the servicer, and the
selling agents, what the consideration is for and how and when it will
be paid. This shall be set forth in one location in tabular form.
(b) Organizational and offering expenses. All items of
compensation to underwriters or selling agents, including, but not
limited to, selling commissions, expenses, rights of first refusal,
consulting fees, finders’ fees and all other items of compensation of
any kind or description paid by the issuer, directly or indirectly, shall
be taken into consideration in computing the amount of allowable
organizational and offering expenses. Generally, organizational and
offering expenses will not be permitted to exceed 15% of gross
proceeds.
(c) Origination fees and acquisition expenses. For other than
asset-backed securities with an investment grade rating, origination
fees and acquisition expenses paid or to be paid by the issuer, sponsor,
or their affiliates must be fully justified based on actual services
provided and expenses incurred in connection with acquiring the
eligible assets.
(d) Permitted expenses.
(1) Other than allowed expenses, organizational and of-
fering expenses, and conversion expenses, the issuer may only be
charged for the actual cost of goods and services used or incurred for
or by the issuer and obtained from persons other than the sponsor,
servicer, or their affiliates. No reimbursement shall be permitted for
goods or services for which the sponsor or servicer are entitled to
compensation by way of separate fees. Items excluded from permit-
ted expenses include, but are not limited to, the following:
(A) rent or depreciation, utilities, capital equipment,
other administrative items of the sponsor or servicer; and
(B) salaries, fringe benefits, travel expenses, and other
administrative items incurred or allocated to any controlling person
of the sponsor or servicer.
(2) For other than asset-backed securities with an invest-
ment grade rating, the prospectus shall contain a table showing an
itemized listing of the fees and expenses expected to be incurred by
the issuer annually. The amounts should be expressed in dollars and
as a percentage of the gross proceeds of the offering. A fee table
similar to the following is recommended:
Figure: 7 TAC §129.7(d)(2)
(e) Servicing fees. For other than asset-backed securities
with an investment grade rating, servicing fees must be demonstrated
to be fair and reasonable based on the actual services performed.
§129.8. Conflicts of Interest.
(a) Sales of eligible assets to issuer.
(1) For other than asset-backed securities with an invest-
ment grade rating, the issuer will not be permitted to acquire an
interest in eligible assets in which the sponsor or servicer has an in-
terest unless the following conditions are met:
(A) the transaction occurs at the closing of the
offering and is fully disclosed in the prospectus or in the case of
revolving and substituted eligible assets the terms and conditions of
all transfers are fully disclosed in the prospectus; and
(B) the eligible assets are acquired upon terms fair to
the issuer and at a price not to exceed fair market value, inclusive of
origination fees and acquisition expenses.
(2) Notwithstanding the requirements of paragraph (1) of
this subsection, the sponsor or servicer may purchase or generate
eligible assets in its own name or the name of a nominee and
temporarily hold title thereto, for the purpose of facilitating the
acquisition of the eligible assets by the issuer. If the offering does not
have an investment grade rating, the following additional conditions
must be met:
(A) the eligible assets must be purchased by the issuer
for a price no greater than the cost of the eligible assets to the sponsor
or servicer, adjusted for intervening cash flow and expenses; and
(B) there may be no other benefits arising out of
such transaction to the sponsor or servicer apart from compensation
otherwise permitted by this chapter and disclosed in the prospectus.
(b) Sales of eligible assets to sponsor or servicer. For
other than asset-backed securities with an investment grade rating,
a sponsor or servicer shall not be permitted to acquire eligible assets
from the issuer, except for:
(1) repurchases or substitutions permitted under §129.2(g)
of this title (relating to Requirements of Sponsor);
(2) repurchases where there has been a breach of a
representation or warranty pursuant to the trust agreement with
respect to eligible assets; and
(3) circumstances where the proceeds are used to redeem
100% of the outstanding principal amount of asset-backed securities,
together with interest accrued to the date of redemption, without any
penalty to the issuer.
(c) Commingling.
(1) Except as provided in paragraph (2) of this subsection,
the assets of the issuer shall not be commingled with the assets of
any other person.
(2) For other than asset-backed securities with an invest-
ment grade rating, all cash flows generated by the eligible assets shall
be deposited, daily, into a segregated collections account.
(3) For other than asset-backed securities with an invest-
ment grade rating, in no event shall the servicer hold cash flow in its
own account for more than 48 hours, unless such amounts are guar-
anteed by a letter of credit, a segregated reserve account, or other
arrangement acceptable to the Securities Commissioner. Amounts in
the collections account may be transferred to an operating account
for reinvestment and the payment of allowed expenses or directly to
a trust account for distribution to security holders.
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(d) Multiple offerings. For other than asset-backed securities
with an investment grade rating, if the Securities Commissioner
deems it appropriate, the Securities Commissioner may delay the
registration of asset-backed securities of another special purpose
entity formed by the sponsor to purchase similar eligible assets until:
(1) the offering of the asset-backed securities is com-
pleted; and
(2) 75% of the proceeds of the offering have been
invested, or committed to investment, in eligible assets.
(e) Other affiliated transactions. For other than asset-backed
securities with an investment grade rating, the trust agreement shall
provide that all transactions between the issuer and the sponsor or
the servicer or their affiliates will be on terms no less favorable to
the issuer than could be obtained from a non- affiliated entity in an
arms length transaction.
§129.9. Disclosure and Marketing.
(a) Sales material. Sales material, including without limita-
tion, books, pamphlets, movies, slides, article reprints, television and
radio commercials, materials prepared for broker-dealer use only,
sales presentations (including prepared presentations to prospective
security holders at group meetings) and all other advertising used in
the offer or sale of asset-backed securities shall conform to filing,
disclosure, and adequacy requirements under all applicable Board
rules. Statements made in sales material communicated directly or
indirectly to the public may not conflict with, or modify risk factors
or other statements made in the prospectus.
(b) Prospectus and its contents.
(1) Prohibited representations.
(A) In connection with the offering and sale of asset-
backed securities, neither the sponsor(s) nor the underwriter(s) may,
in writing or otherwise, directly or indirectly, represent or imply
that the Securities Commissioner has approved the merits of the
investment or any aspects thereof.
(B) Any reference to compliance with this chapter or
any provisions herein which connotes or implies compliance shall not
be allowed.
(C) The title of the issuer may not include the words
"mutual fund" or "fund."
(2) Forecasts. A forecast of the issuer’s economic perfor-
mance may be included in the prospectus and in the sales material
for the offering if it complies with all of the following requirements.
(A) The forecast is realistic in its predictions and shall
clearly identify the assumptions made with respect to all material
features of the presentation.
(B) The forecast is examined by an independent cer-
tified public accountant in accordance with the Guide for Prospective
Financial Statements and the Statement on Standards for Accoun-
tant’s Services on Prospective Financial Information as promulgated
by the American Institute of Certified Public Accountants. The re-
port of the independent certified public accountant is included in the
prospectus.
(C) If any part of the forecast appears in the sales
material, the entire forecast, including notes, must be presented.
(D) The forecast is for a period equal to the term of
the asset- backed securities.
(E) If supplemental projections are included in the
prospectus or the sales material, they must be accompanied by the
complete forecast.
(3) Prior portfolio performance. For other than asset-
backed securities with an investment grade rating, for previous
offerings, by the sponsor, the prospectus shall disclose relevant facts
and performance information for each such offering made within 10
years of the date the registration application is filed with the Securities
Commissioner; provided however, information regarding offerings
made within six months of the date the registration application is
filed with the Securities Commissioner need not be included in the
disclosure. The Securities Commissioner may allow the disclosure to
be limited to offerings of asset-backed securities supported by eligible
assets similar to those identified for the current offering unless it is
determined that information about other offerings is also relevant.
The disclosure should generally include the following:
(A) the acquisition criteria defining the eligible assets;
(B) information indicating whether all stated pay-
ments have been made as scheduled;
(C) the structure and key features of the previous
offering, if applicable;
(D) the size of the portfolio;
(E) statistical data on losses, delinquencies, recover-
ies, turnover, and diversification; and
(F) types and amounts of credit enhancements.
(c) Amendments and supplements. A marked copy of all
amendments and supplements to an application shall be filed with the
Securities Commissioner as soon as the amendment or supplement is
available.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.





Earliest possible date of adoption: November 15, 1996
For further information, please call: (512) 305–8300
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TITLE 22. EXAMINING BOARDS
Part XXIII. Texas Real Estate Commis-
sion
Chapter 534. General Administration
22 TAC §534.1
The Texas Real Estate Commission proposes an amendment
to §534.1, concerning charges for copies of public records.
This action is necessary to conform the section with recent
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amendments to the Public Information Act, Government Code,
Chapter 552. The amendment of the section would clarify
that the commission’s charges for copies of public information
will be based on the charges established by the General
Services Commission (GSC), unless the commission has either
obtained a waiver from GSC permitting greater actual charges
to be imposed, or has waived the charge because the cost of
collecting the charge would exceed the amount of the charge.
The amendment also would make nonsubstantive language
changes to track the language used in the Public Information
Act.
Mark A. Moseley, general counsel, has determined that for the
first five-year period the section is in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the section. There is no anticipated
impact on local or state employment as a result of implementing
the section.
Mr. Moseley also has determined that for each year of the
first five years the section as proposed is in effect the public
benefit anticipated as a result of enforcing the section will be
clarification that the commission follows the schedule of charges
for public information established by the General Services
Commission. There will be no effect on small businesses.
There is no anticipated economic cost to persons who are
required to comply with the proposed section.
Comments on the proposal may be submitted to Mark A.
Moseley, General Counsel, Texas Real Estate Commission,
P.O. Box 12188, Austin, Texas 78711-2188.
The amendment is proposed under Texas Civil Statutes, Article
6573a, §5(h), which authorize the Texas Real Estate Commis-
sion to make and enforce all rules and regulations necessary
for the performance of its duties.
The statute that is affected by this section is Texas Civil
Statutes, Article 6573a, §5.
§534.1. Charges for Copies of PublicInformation [Records].
(a) Charge for copies of publicinformation [records] pro-
vided by the commission shall be based upon the current charges
established [suggested] by the General Services Commission pro-
vided however that the commission shall charge its actual costs if the
actual costs of providing copies exceed theestablished[suggested]
charges,and an exemption has been granted by the General Ser-
vices Commission.
(b) The commission may furnish copies of publicnforma-
tion [records] without charge or at a reduced charge if the commis-
sion determines that waiver or reduction of the fee is in the public
interest.The commission also may waive the charge if the cost of
processing the collection of a charge will exceed the amount of
the charge.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Real Estate Commission
Earliest possible date of adoption: November 15, 1996
For further information, please call: (512) 465-3900
♦ ♦ ♦
TITLE 25. HEALTH SERVICES
Part II. Texas Department of Mental
Health and Mental Retardation
Chapter 402. Client Assignment and Continuity
of Services
Subchapter I. Movement of Individuals with
Mental Retardation from Department Facilities
25 TAC §§402.311–402.323
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Mental Health and Mental Retardation or
in the Texas Register office, Room 245, James Earl Rudder Building,
1019 Brazos Street, Austin.)
The Texas Department of Mental Health and Mental Retardation
proposes the repeals to §§402.311-402.323 of Chapter 402,
Subchapter I, governing Movement of Individuals with Mental
Retardation from Department Facilities. The new sections will
be replaced by new sections governing similar matters which
are contemporaneously proposed for comment in this issue of
the Texas Register.
The repeal will permit the adoption of new sections which
implement agreements made by the department with the Health
Care Financing Corporation and the Texas Commission on
Health and Human Services regarding freedom of choice in
placement decisions by individuals receiving mental retardation
services in state schools, state centers, and the multiple
disabilities units of state hospitals.
Donald C. Green, chief financial officer, has determined that
for the first five years the repeals are in effect there will be no
significant fiscal impact on state or local government as a result
of administering the repeals.
Karen Hale, assistant commissioner, has determined that the
public benefit for the first five years the repeals are in effect
will comply with the department’s federal Medicaid statutes
and regulations regarding the freedom of choice by Medicaid
recipients in the selection of service providers. There will be no
effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the repeals as
proposed.
Written comments concerning the proposed repeal should be
directed to Linda Logan, director, Office of Policy Development,
P.O. Box 12668, Austin, Texas 78711.
The repeals are proposed under the Texas Health and Safety
Code, §532.015, which provides the Texas Mental Health and
Mental Retardation Board with broad rulemaking authority.
These sections would affect the Texas Health and Safety Code,
Title 7, Subtitle D (Persons with Mental Retardation Act).




§402.314. Philosophy and Principles.
§402.315. General Provisions.
§402.316. Recommendations for Community Living.
§402.317. Selecting a Community Living Option.
§402.318. Planning Moves into the Community.
§402.319. Requirements for Continuity of Services Activities follow-
ing Movement.




This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on October 7, 1996.
TRD-9614606
Ann K. Utley
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Earliest possible date of adoption: November 15, 1996
For further information, please call: (512) 206-4516
♦ ♦ ♦
The Texas Department of Mental Health and Mental Retardation
proposes new §§402.311-402.323 of Chapter 402, Subchapter
I, governing Movement of Individuals with Mental Retardation
from Department Facilities. The new sections replace exist-
ing sections governing similar matters which are contempora-
neously proposed for repeal in this issue of the Texas Register.
The new sections implement agreements made by the depart-
ment with the Health Care Financing Corporation and the Texas
Commission on Health and Human Services regarding "free-
dom of choice" in placement decisions by individuals receiving
mental retardation services in state schools, state centers, and
the multiple disabilities units of state hospitals.
Donald C. Green, chief financial officer, has determined that for
the first five years the sections are in effect there will be no
significant fiscal impact on state or local government as a result
of administering the sections.
Karen Hale, assistant commissioner, has determined that the
public benefit for the first five years that the sections are in effect
will comply with the department’s federal Medicaid statutes
and regulations regarding the freedom of choice by Medicaid
recipients in the selection of service providers. There will be no
effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the sections
as proposed.
A public hearing has been scheduled for 2:00 p.m. Thursday,
October 31, 1996 to accept oral and written testimony regarding
the proposed new sections. If accommodations are required for
persons who are hearing impaired, please notify the Office of
Policy Development at least 72 hours in advance by calling
(512) 206-4516. Questions regarding the content of the
sections should be directed to Barby Bowles, State Operations/
Mental Retardation Facilities, (512) 206-4531.
Written comments concerning the proposed new sections
should be directed to Linda Logan, director, Office of Policy
Development, P.O. Box 12668, Austin, Texas 78711.
The new sections are proposed under the Texas Health and
Safety Code, §532.015, which provides the Texas Mental
Health and Mental Retardation Board with broad rulemaking
authority.
These sections would affect the Texas Health and Safety Code,
Title 7, Subtitle D (Persons with Mental Retardation Act).
§402.311. Purpose.
The purpose of this subchapter is to establish:
(1) criteria for recommendations by a facility interdisci-
plinary team (IDT) that an individual may best be served in the com-
munity;
(2) procedures for assisting facility residents to move into
the community;
(3) procedures for ongoing monitoring by the local mental
retardation authority (MRA) of supports and services provided to
individuals who have moved from a facility into the community and
are receiving services from a MOA provider; and
(4) criteria and procedures for assisting individuals receiv-
ing services in the multiple disability units of state hospitals to move
into the community upon discharge.
§402.312. Application.
This subchapter applies to:
(1) state schools and state centers providing residential
services to individuals with mental retardation services;
(2) mental retardation authorities (MRAs);
(3) providers of community-based mental retardation sup-
ports and services which have signed a memorandum of agreement
(MOA) with the MRA for the local service area in which the provider
is located; and
(4) the multiple disability units (MDUs) of state hospi-
tals.
§402.313. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
Actively involved– Involvement with the individual which the IDT
deems to be of a quality nature based on the following:
(A) observed interactions of the person with the individ-
ual;
(B) advocacy for the best interests of the individual;
(C) knowledge of and sensitivity to the individual’s
preferences, values and beliefs; and
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(D) availability to the individual for assistance or support
when needed.
Community living profile–The first section of the community living
plan which is completed at any IDT staffing when a recommenda-
tion is made for movement by the individual to community living.
The profile provides descriptive information as well as a list of infor-
mation, recommendations, and preferences that must be considered
when searching for a community home.
Community living plan–A plan developed by the individual’s inter-
disciplinary team (IDT) which documents the reasons why the in-
dividual is recommended for community living and makes specific
recommendations regarding the services, programs, treatment needs,
and arrangements needed when the individual moves to community
living. The plan must be followed until an individual habilitation
plan (IHP) or support plan is developed with the individual in the
community usually within 30 days after the move from the facility.
Continuity of services activities–The activities designed to ensure
coordination of services for an individual which include, but are not
limited to:
(A) development of the community living plan which
addresses the individual’s choices and needs;
(B) joint community living planning;
(C) exchange of information pertinent to service needs/
training/support;
(D) implementation of services which address the indi-
vidual’s choices and needs; and
(E) visits to the individual following the move to the
community.
Department–The Texas Department of Mental Health and Mental
Retardation.
Facility–Any state school or state center of the department which
provides residential services to individuals.
Individual–A person with mental retardation who is receiving either
residential services provided in a facility or mental health services on
the multiple disabilities unit of a state hospital.
Interdisciplinary team (IDT)–At a facility, a group of mental retarda-
tion professionals and paraprofessionals who, with other concerned
persons, assess an individual’s treatment, training, and habilitation
needs and make recommendations for services, including recommen-
dations of whether the individual is best served in a facility or in a
community setting. The IDT members include:
(A) the individual;
(B) the legally authorized representative;
(C) family members who are actively involved in the
individual’s life;
(D) persons specified by the facility who are profession-
ally qualified and/or certified or licensed with special training and
experience in the diagnosis, management, needs, and treatment of
individuals with mental retardation;
(E) persons who are directly involved in the delivery of
mental retardation services to an individual;
(F) representative(s) of the appropriate MRA; and
(G) member(s) of a facility’s public responsibility com-
mittee (PRC), if requested by an individual with the ability to provide
legally adequate consent, a LAR, or the PRC.
Legally adequate consent – A term consistent with provisions of the
Texas Health and Safety Code, Title 7, §591.006, which states that
consent obtained from an individual with mental retardation is legally
a equate when each of the following conditions has been met:
(A) legal status: The individual giving the consent is of
the minimum legal age and has not had a guardian appointed to
manage personal affairs by an appropriate court of law;
(B) comprehension of information: The individual giving
the consent has been informed of and comprehends the nature,
purpose, consequences, risks, and benefits of and alternatives to the
procedure, and the fact that withholding or withdrawal of consent
shall not prejudice the future provision of care and services to the
individual with mental retardation; and
(C) voluntariness: The consent has been given voluntarily
and free from coercion and undue influence.
LAR (legally authorized representative)–The parent or managing
conservator of an individual who is a minor or the guardian of an
individual. The guardian must have been authorized by the court to
make decisions concerning the individual’s living arrangements.
Local service area–A geographic area composed of one or more Texas
counties.
MOA (memorandum of agreement) –A written agreement between
a MRA and a provider of supports and services in the MRA’s local
service area which details the continuity of service responsibilities of
both the MRA and the provider.
MOA provider–A provider of mental retardation supports and ser-
vices which has executed an MOA with the MRA for the local ser-
vice area in which the provider is providing supports and services.
MRA (mental retardation authority)–As defined in the Texas Health
and Safety Code (THSC), §531.002, an entity to which the Texas
Mental Health and Mental Retardation Board delegates its authority
and responsibility within a specified region for planning, policy
development, coordination, and resource development and allocation
and for supervising and ensuring the provision of mental retardation
services to persons with mental retardation in one or more local
service areas. The commissioner designates the MRA for a local
service area (See THSC §533.035).
Multiple disability unit–The unit of a state hospital which provides
mental health services to individuals with mental retardation.
Non-MOA provider –A provider of mental retardation supports and
services which has not executed an MOA with the MRA for the local
service area in which the provider is providing supports and services.
Provider–A public or private agency which delivers:
(A) residential services for individuals with mental retar-
dation, or
(B) services certified by the department under the home
and community-based services (HCS) or home and community-based
services-OBRA (HCS-O) programs.
Supports and services (mental retardation services)–Programs and as-
sistance for persons with mental retardation that may include a de-
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termination of mental retardation, interdisciplinary team recommen-
dations education, special training, supervision, care, treatment, reha-
bilitation, residential care, and counseling, but does not include those
services or programs that have been explicitly delegated by law to
other state agencies.
Regional monitor–An employee of the department’s Central Office
who:
(A) is responsible for approving living situations for
individuals moving from facilities to community programs;
(B) conducts periodic and follow-up reviews; and
(C) serves as a technical resource to MRAs.
§402.314. Philosophy and Principles.
(a) Each individual receiving residential services through
the TXMHMR service delivery system is entitled to choice and
decision-making authority. To make choice possible and relevant,
the individual requires supports, experiences, and options. If an
individual cannot communicate preferences related to activities and
expectations or does not choose to communicate and does not have a
legally authorized representative, the questions are asked of those
actively involved persons (family members, friends, and/or those
who provide personal support) who spend the most time with the
individual and are sensitive to and aware of how the individual
expresses likes and dislikes, choices, preferences, and desires.
(b) The following principles support choice and decision-
making by an individual or legally authorized representative. Each
facility and MRA is required to put these principles into practice as
they carry out continuity of services activities.
(1) The choices, preferences, expectations, likes and
dislikes of the individual and the legally authorized representative
are the dominant force behind all decisions.
(2) Individuals making choices are entitled to training,
counseling, and opportunities to experience and to try the options
involved in making choices.
(3) The same range of options for residential and support
services that are available to all people are made available for
individuals receiving services from the TXMHMR service delivery
system.
(4) Visits and interviews with the individual, the legally
authorized representative, and other actively involved persons are the
primary basis for collecting data and information to determine if the
individual’s choices and needs are being met across time and ser-
vices.
(c) If an individual is receiving services and supports from
a MOA provider upon moving to the community, the MRA,
with consultation and support from the department, shall assume
the responsibility to coordinate with the MOA provider to ensure
continuing residential services, if needed and requested, if the
individual is discharged from services by that provider.
(d) Each MRA shall follow procedures outlined in §401.164
(relating to Notification and Appeals Process) of Chapter 401,
Subchapter G of this title (relating to Community Mental Health and
Mental Retardation Centers.)
§402.315. General Provisions.
(a) When an individual moves from a facility into a com-
munity living arrangement in the local service area of an MRA, that
MRA becomes the county of residence for the individual. When this
will represent a change in county of residence for the individual, the
current MRA will modify the county of residence designation in the
CARE system at the time the individual leaves the facility.
(1) If the provider is an MOA provider, MRA’s respon-
sibilities for continuity of services activities involving the individual
are described in the MOA.
(2) If the provider is a non-MOA provider, the MRA will
respond to requests for services and supports in the same manner as
it would to requests for similar services and supports from any other
resident of the MRA’s local service area.
(b) An individual and the legally authorized representative
(LAR) always have the right to attend IDT meetings and to participate
fully in discussions. The facility will ensure that both the individual
and the LAR receive adequate notice of IDT meetings concerning the
individual.
(c) The desires and aspirations of the individual shall be the
dominant factor considered when the IDT makes recommendations
concerning movement. Communication devices and techniques
(including the use of sign language) will be utilized, as appropriate,
to facilitate the individual’s involvement in the process and to ensure
that the individual is able to make those desires and aspirations
known.
(d) The individual with the ability to provide legally adequate
consent as defined in §402.313 of this title (relating to Definitions)
has the right to exclude a parent or other actively involved persons
from participation in meetings of the facility IDT at which movement
by the individual to the community is to be discussed
(e) An individual with the ability to provide legally adequate
consent or an LAR may choose not to accept an IDT recommendation
that the individual move from the facility and live in the community.
If the IDT recommendation is not accepted, the individual may remain
in the facility if it remains an appropriate setting for the individual.
(f) When an individual with the ability to provide legally ade-
quate consent or the LAR chooses to accept the IDT recommendation
that the individual move from the facility and live in the community,
the selection of a geographic area in which a community living ar-
rangement is to be sought will be made by the individual or the LAR.
The IDT will ensure that the appropriate consents for release of in-
formation are obtained as described in Chapter 403, Subchapter K of
this title (relating to Client Identifying Information) before proceed-
ing to seek a provider as described in §402.316 of this title (relating
to Individual with Ability to Provide Legally Adequate Consent or
With a Legally Authorized Representative (LAR).
(g) If an individual does not have an LAR and the IDT
determines that the individual does not have the ability to provide
legally adequate consent as defined in §402.313 of this title (relating
to Definitions), the IDT will decide in which geographic area of the
state to seek a provider. The provider chosen by the IDT must be an
MOA provider.
(h) Each MRA will execute a MOA with each provider in its
local service area that wishes to enter into such an MOA. Each MRA
will execute a MOA only with providers in its local service area.
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§402.316. Individual with Ability to Provide Legally Adequate
Consent or With a Legally Authorized Representative (LAR).
(a) If an individual with the ability to provide legally
adequate consent or an LAR accepts the IDT recommendation that
the individual move from the facility and live in the community, the
IDT will contact the MRA or MRAs for those local service areas in
which the individual or the LAR expresses an interest. The individual
or LAR may:
(1) designate a preferred geographic location during the
IDT meeting and the choice will be documented by staff in the written
record of the meeting, or
(2) inform the facility in writing at a later date of the
preferred geographic location.
(b) During the IDT meeting, facility staff will describe the
different types of community living arrangements which are available
and answer any questions the individual or LAR might have. Also
during the meeting, facility staff will inform the individual or LAR
that:
(1) if a non-MOA provider is chosen, the individual will
be discharged from department services upon leaving the facility and
the appropriate court notified if the individual had been committed to
department services, and
(2) the individual or LAR may request an administrative
hearing to contest the discharge as described in Chapter 403,
Subchapter N of this title (relating to Administrative Hearings Arising
Under the Persons with Mental Retardation Act).
(c) Once the preferred geographic location has been identi-
fied, a representative from each involved MRA will attend an IDT
meeting to discuss the preferences and desires of the individual or
LAR regarding a community living arrangement, as well as the ser-
vice and support needs identified by the IDT, the individual, and the
LAR.
(d) At this or a later meeting of the IDT, facility staff will
begin the process of completing the community living profile, i.e.
the first section of the community living plan which is described in
§402.320 of this title (relating to Exhibits) as Exhibit B.
(1) The community living profile will include:
(A) the preferences and desires of the individual and
the LAR (e.g., type of setting, vocational or habilitation services, etc.)
and the service and support needs, as described in subsection (c) of
this section;
(B) the individual’s medical needs, which will be
communicated to the physician who will be providing care in the
community, and any other special needs, which will be communi-
cated to community-based service providers; and
(C) the date of the determination of mental retardation
conducted as described in Chapter 405, Subchapter D of this title
(relating to Determination of Mental Retardation and Appropriateness
for Admission to Mental Retardation Services).
(2) The completed profile will be forwarded to each
involved MRA within 14 calendar days of the IDT meeting at which
it was initiated.
(e) During either of the IDT meetings described in subsec-
tions (c) or (d) of this section, the MRA representative(s) will present
the individual and/or the LAR with a list of the providers in that
MRA’s local service area.
(1) The MRA representative will inform the individual or
LAR and the IDT members of which providers in the MRA’s local
service area are MOA providers and which are non- MOA providers.
(2) The individual or LAR will select providers to which
the community living profile described subsection (d) of this section
is to be sent.
(3) Within 14 calendar days of receiving the completed
community living profile, the MRA will send the profile to the
providers selected by the individual or the LAR.
(f) If the individual and/or the LAR wish to visit one or
more providers prior to making a selection, the MRA and facility
will cooperate in making the necessary arrangements. When the visit
by the individual will last overnight, the following information will
be forwarded to the provider prior to the individual’s arrival:
(1) identifying data including legal status and determined
disability(ies);
(2) pertinent medical/medication information;
(3) behavioral data; and
(4) other pertinent treatment information.
(g) The facility will send the following with individual at the
time of the overnight visit:
(1) adequate medication supply;
(2) fiscal resources; and
(3) clothing, personal items, and adaptive equipment.
(h) The individual or LAR will inform a designated facility
staff person when a provider has been selected. The IDT will meet to
complete the community living plan which is described in §402.320
of this title (relating to Exhibits) as Exhibit B.
§402.317. Individual Who Does Not Have the Ability to Give Legally
Adequate Consent and Who Does Not Have a Legally Authorized
Representative (LAR).
(a) If an individual, who has been determined by the IDT not
to have the ability to give legally adequate consent, does not have a
LAR, then the IDT will decide in which local service areas to seek
a provider based on the presence of MOA providers which:
(1) meet any preferences and desires which may have
been expressed by the individual or any persons who are actively
involved in the individual’s life as described in §402.313 of this title
(relating to Definitions);
(2) meet the needs of the individual, as determined by the
IDT, including:
(A) medical and health;
(B) emotional and behavioral factors;
(C) transportation;
(D) financial;
(E) employment, vocational, and educational; and
(3) complement the individual’s existing social relation-
ships and support network.
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(b) A representative from each involved MRA will attend an
IDT meeting to discuss the preferences and desires of the individual
regarding a community living arrangement, as well as the service and
support needs identified by the IDT and the individual.
(c) At this or a later meeting of the IDT, facility staff will
begin the process of completing the community living profile, i.e.
the first section of the community living plan which is described in
§402.320 of this title (relating to Exhibits) as Exhibit B.
(1) The community living profile will include:
(A) the preferences and desires of the individual (e.g.,
type of setting, vocational or habilitation services, etc.) and the
service and support needs, as described in subsection (a) of this
section;
(B) the individual’s medical needs, which will be
communicated to the physician who will be providing care in the
community, and any other special needs, which will be communicated
to community-based service providers; and
(C) the date of the determination of mental retardation
conducted as described in Chapter 405, Subchapter D of this title
(relating to Determination of Mental Retardation and Appropriateness
for Admission to Mental Retardation Services).
(2) The completed profile will be forwarded to each
involved MRA within 14 calendar days of the IDT meeting at which
it was initiated.
(d) During either of the IDT meetings described in subsec-
tions (b) or (c) of this section, the MRA representative(s) will present
a list of the providers in that MRA’s local service area.
(1) The MRA representative will inform the IDT of which
providers in the MRA’s local service area are MOA providers.
(2) The IDT will select providers to which the community
living profile described in subsection (c) of this section is to be sent.
(3) Within 14 calendar days of receiving the completed
community living profile the MRA will forward the profile to the
MOA providers selected by the IDT.
(e) If the IDT decides that the individual should visit one or
more providers prior to a decision being made by the IDT, the MRA
and facility will cooperate in making the necessary arrangements.
When the visit by the individual will last overnight, the following
information will be forwarded to the provider prior to the individual’s
arrival:
(1) identifying data including legal status and determined
disability(ies);
(2) pertinent medical/medication information;
(3) behavioral data; and
(4) other pertinent treatment information.
(f) The facility will send the following with individual at the
time of the overnight visit:
(1) adequate medication supply;
(2) fiscal resources; and
(3) clothing, personal items, and adaptive equipment.
(g) Following any visits by the individual to provider, the
IDT will meet to decide on a provider and to complete the community
living plan which is described in §402.320 of this title (relating to
Exhibits) as Exhibit B.
§402.318. Individuals Receiving Services in the Multiple Disability
Units of State Hospitals.
(a) If the treatment team for an individual with mental
retardation receiving services in the multiple disability unit (MDU)
of a state hospital determines that the individual no longer requires
mental health services, the MRA from the individual’s county of
residence will be notified.
(b) The MRA will convene an IDT meeting to plan for the
individual’s move into the community.
(c) If the individual has the ability to provide legally adequate
consent or has an LAR, the MRA IDT will determine in which
geographic area of the state the individual or LAR wishes to seek
a community living arrangement. If the area is different than that
MRA’s local service area, the MRA will coordinate with the MRA
in the local service selected by the individual or LAR.
(1) During the IDT meeting, MRA staff will discuss
with the individual or LAR the preferences and desires regarding
a community living arrangement, as well as the service and support
needs identified by the IDT, the individual, and the LAR.
(2) At this or a later meeting of the IDT, the MRA will
begin the process of completing the community living profile, i.e.
the first section of the community living plan which is reference
in §402.320 of this title (relating to Exhibits) as Exhibit B. The
community living profile will include:
(A) the preferences and desires of the individual and
the LAR (e.g., type of setting, vocational or habilitation services, etc.)
and the service and support needs, as described in paragraph (1) of
this subsection;
(B) the individual’s medical needs, which will be
communicated to the physician who will be providing care in the
community, and any other special needs, which will be communicated
to community-based service providers; and
(C) the date of the determination of mental retardation
conducted as described in Chapter 405, Subchapter D of this title
(relating to Determination of Mental Retardation and Appropriateness
for Admission to Mental Retardation Services).
(3) During either of the IDT meetings described in this
subsection, the MRA will present the individual and/or the LAR with
a list of the providers in local service area selected by the individual
or LAR.
(A) The MRA will inform the individual or LAR of
which are MOA providers and which are non-MOA providers.
(B) The individual or LAR will select providers to
which the community living profile described paragraph (c)(2) of
this section is to be sent.
(C) Within 14 calendar days of the IDT meeting the
MRA will send the completed profile to the selected providers.
(4) If the individual and/or the LAR wish to visit one
or more providers prior to making a selection, the MRA and the
state hospital treatment team will cooperate in making the necessary
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arrangements. When the visit by the individual will last overnight,
the following information will be forwarded to the provider prior to
the individual’s arrival:
(A) identifying data including legal status and deter-
mined disability(ies);
(B) pertinent medical/medication information;
(C) behavioral data; and
(D) other pertinent treatment information.
(5) The MDU will send the following with individual at
the time of the overnight visit:
(A) adequate medication supply;
(B) fiscal resources; and
(C) clothing, personal items, and adaptive equipment.
(6) The individual or LAR will inform a designated MRA
staff person when a provider has been selected. The MRA IDT will
meet to complete the community living plan which is described in
§402.320 of this title (relating to Exhibits) as Exhibit B.
(d) If the individual has been determined by the MDU
treatment team and the MRA IDT not to have the ability to provide
legally adequate consent and does not have an LAR, the IDT will
discuss the preferences and desires of the individual regarding a
community living arrangement with the individual and any persons
who are actively involved in the individual’s life as described in
§402.313 of this title (relating to Definitions), as well as the service
and support needs identified by the IDT and the individual.
(1) The MRA IDT will decide which MOA providers in
that MRA’s local service:
(A) meet the needs of the individual, as determined by
the IDT, including:
(i) medical and health;
(ii) emotional and behavioral factors;
(iii) transportation;
(iv) financial;
(v) employment, vocational, and educational; and
(B) complement the individual’s existing social rela-
tionships and support network.
(2) At this or a later meeting of the IDT, MRA staff will
begin the process of completing the community living profile, i.e.
the first section of the community living plan which is described in
§402.320 of this title (relating to Exhibits) as Exhibit B.
(A) The community living profile will include:
(i) the preferences and desires of the individual
(e.g., type of setting, vocational or habilitation services, etc.) and
the service and support needs, as described in this section;
(ii) the individual’s medical needs, which will be
communicated to the physician who will be providing care in the
community, and any other special needs, which will be communicated
to community-based service providers; and
(iii) the date of the determination of mental retar-
dation conducted as described in Chapter 405, Subchapter D of this
title (relating to Determination of Mental Retardation and Appropri-
ateness for Admission to Mental Retardation Services).
(B) Within 14 calendar days of the IDT meeting the
MRA will send the completed profile to the selected providers.
(3) If the IDT decides that the individual should visit
one or more providers prior to a decision being made by the IDT,
the MRA and the MDU will cooperate in making the necessary
arrangements. When the visit by the individual will last overnight,
the following information will be forwarded to the provider prior to
the individual’s arrival:
(A) identifying data including legal status and deter-
mined disability(ies);
(B) pertinent medical/medication information;
(C) behavioral data; and
(D) other pertinent treatment information.
(4) The MDU will send the following with individual at
the time of the overnight visit:
(A) adequate medication supply;
(B) fiscal resources; and
(C) clothing, personal items, and adaptive equipment.
(5) Following any visits by the individual to provider, the
IDT will meet to decide on a provider and to complete the community
living plan which is described in §402.320 of this title (relating to
Exhibits) as Exhibit B.
§402.319. Arrangements for Individual’s Move into the Community.
(a) If the chosen provider is in provisional status regarding
certification or licensure, the MRA shall verify that there are adequate
life safety provisions and that there are no environmental concerns.
(b) Within 14 calendar days of the IDT meeting described in
§402.316(h) of this title (relating to Individual with Ability to Provide
Legally Adequate Consent or With a Legally Authorized Represen-
tative (LAR)) or §402.316(g) of this title (relating to Individual Who
Does Not Have the Ability to Give Legally Adequate Consent and
Who Does Not Have a Legally Authorized Representative (LAR)),
the facility IDT forward the completed community living plan to the
MRA, the provider, and the appropriate regional monitor. Copies of
the completed plan also will be provided to the individual with the
ability to provide legally adequate consent or the LAR.
(c) In addition to a copy of the community living plan, the
following will be sent by the IDT to the appropriate regional monitor:
(1) report from the last annual planning meeting of the
IDT;
(2) most recent psychological, social, medical, and voca-
tional/educational assessments; and
(3) reports from any interim meetings of the IDT which
addressed community living issues not addressed at the annual
planning meeting.
(d) The regional monitor will review the material, visit the
provider, and report back to the IDT within 14 calendar days
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of receiving the material with a recommendation of approval or
disapproval. When the provider is:
(1) approved by the regional monitor to serve the individ-
ual, an IDT meeting will be scheduled to make final arrangements for
the individual’s move to the community as described in this section.
(2) not approved to serve the individual, the regional
monitor will make written recommendations for specific remedies
to the facility IDT, the MRA, and the provider. If the problems
documented by the regional monitor are not resolved in a timely
manner:
(A) and the individual with the ability to provide
legally adequate consent or the LAR chooses to continue with the
move into a community living arrangement with this provider, the
individual may be discharged from department services even if the
provider is an MOA provider;
(B) the individual who does not have the ability to
provide legally adequate consent will remain in the facility and
another provider will be sought by the facility IDT and the MRA.
(e) The MRA will arrange for department funding, if appli-
cable.
(f) The facility shall ensure the following:
(1) a 30-day supply of prescribed medications has been
provided;
(2) individual’s personal belongings are prepared to ac-
company the individual;
(3) all necessary financial arrangements and agreements
are addressed;
(4) appropriate special instructions for the individual or
others are furnished in writing and orally prior to or at the time of
departure;
(5) the records described in subsection (j) of this section
shall accompany the individual; and
(6) the appropriate Social Security office has been notified
of the individual’s impending move.
(g) The MRA will maintain evidence that the physician,
direct contact staff, consultants, and others who will be delivering
services to the individual are informed of the relevant portions of the
individual’s community living plan prior to provision of service.
(h) The facility IDT will coordinate for the transportation of
the individual to the community-based living arrangement upon the
individual’s discharge from department services if the individual is
moving to a non-MOA provider.
(i) If the individual is moving to a MOA provider approved
by the regional monitor, the MRA will assure that staff from the
MRA and/or facility accompany the individual to the community
living arrangement and remain there for a period of time necessary
for satisfactory transition. The case manager shall arrange to meet
the individual as soon as possible.
(j) The following records, as applicable, will be provided by
the facility and will accompany the individual:
(1) a copy of birth certificate, if required by the commu-
nity services provider;
(2) copies of any legal documents, if required by the
community-based facility;
(3) a copy of the individual’s Social Security card;
(4) a photograph current within one year;
(5) a copy of the immunization record;
(6) a copy of the height and weight record;
(7) a copy of the seizure record;
(8) a copy of the treatment and diet record;
(9) a copy of the most recent medical and dental exami-
nation;
(10) copies of all laboratory tests conducted within the
past 30 calendar days and any additional significant reports made
within the past year (including, X-ray, EEG, and EKG);
(11) copies of the physician’s progress reports;
(12) a copy of the social history and the most recent
psychological examination; and
(13) copy of Medicaid, Medicare, or third-party insurance
cards, if available;
(14) nursing care plan; and
(15) any other data requested by the community program.
(k) Prior to or at the time of movement, the facility physician
shall prepare a letter summarizing the highly relevant medical
information to be given to the new physician or health care entity
that will be providing services to the individual in the community.
Whenever possible, the facility physician shall communicate directly
with the new physician.
§402.320. Requirements for Continuity of Service Activities Follow-
ing Movement of an Individual to a MOA Provider.
(a) Case management will be provided in accordance with
department policy and procedures in the Case Management Operating
Instructions. The MRA is responsible for assigning a case manager to
maintain an ongoing relationship with the individual who moves into
a community living arrangement with a MOA provider to determine
if:
(1) there are factors which may preclude the successful
attainment of the individual’s choices and needs relative to quality of
life;
(2) the individual’s choices and needs that affect the
placement are met in the community setting;
(3) the individual continues to be eligible for the setting;
and
(4) the home continues to be appropriate for the individ-
ual.
(b) The MRA may request a case management waiver in
accordance with department procedures.
(c) The case manager or designated MRA representative will
visit the individual as frequently as needed, but no less frequently
than monthly during the first quarter and then quarterly thereafter.
(d) The MRA will use visits and interviews with the individ-
ual and others, as well as observations, as the primary basis for col-
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lecting data and information to determine if the individual’s choices
and needs are being met across time and services.
(1) It is not the MRA’s responsibility to monitor the
provider to determine if it meets the certification standards of another
agency.
(2) It is the MRA’s responsibility to know a provider’s
status regarding certification or licensure.
(e) Visits shall be documented on progress notes by the
MRA and pertinent information shall be shared with the provider
and the MRA staff administratively responsible for community living
activities.
(1) Significant problems not resolved during the visit shall
become a part of the MRA’s system for problem analysis and
monitoring.
(2) The MRA shall maintain evidence of problem correc-
tion. Significant, unresolved problems related to the services for an
individual will be reported by the MRA to the appropriate certifying
or licensing agency for resolution.
(3) The regional monitor or MRA representative will
make written recommendations to the MRA for specific remedies
up to and including the removal of the person from that provider’s
care.
(A) If the individual with the ability to provide legally
adequate consent or the LAR do not agree with a recommendation
that the individual move from the provider’s care, the MRA will
inform the individual or LAR that the individual will be discharged
from department services.
(B) If the individual does not have the ability to
provide legally adequate consent and does not have an LAR, the
individual will be moved to another setting of the MRA’s choice.
(4) Concerns regarding rights violations or abuse and
neglect issues will be reported in accordance with applicable laws
and regulations.
(f) The regional monitor shall conduct a 90-day review and
annual reviews, with follow-up reviews as necessary. More frequent
reviews may be conducted if determined to be necessary by the
regional monitor.
(g) Annually the MRA shall screen the individual using the
Case Management Screening format. The information shall be in-
cluded in the individual’s annual planning staffing.
(h) If the regional monitor and/or the MRA determine that
the individual should be removed from the provider’s care.
(1) Texas Health and Safety Code, Title 7, Chapters 591-
596 (Persons with Mental Retardation Act);
§402.321. References.
Documents referenced in this subchapter include:
(2) Chapter 401, Subchapter G of this title (relating to
Community Mental Health and Mental Retardation Centers);
(3) Chapter 403, Subchapter K of this title (relating to
Client-Identifying Information);
(4) Chapter 405, Subchapter D of this title (relating
to Determination of Mental Retardation and Appropriateness for
Admission to Mental Retardation Services);
(5) Chapter 410, Subchapter A of this title (relating to
Public Responsibility Committees); and
(6) TXMHMR Case Management Operating Instructions,
401–2.
§402.322. Exhibits.
The following exhibits are referenced in this subchapter and copies
can be obtained by writing to Texas Department of Mental Health
and Mental Retardation, P.O. Box 12668, Austin, Texas 78711:
(1) Exhibit A: Example of Memorandum of Agreement
(MOA); and
(2) Exhibit B: Community Living Plan.
§402.323. Distribution.
(a) This subchapter shall be distributed to:
(1) members of the Texas Board of Mental Health and
Mental Retardation;
(2) management and program staff in Central Office;
(3) superintendents and directors of all department facili-
ties;
(4) board chairpersons and executive directors of all
community mental health and mental retardation centers;
(5) executive directors of state operated community ser-
vices (SOCS); and
(6) individual advocates and advocacy organizations.
(b) The superintendent, director, or executive director shall
ensure distribution of this subchapter to appropriate staff.
(c) A copy of this subchapter shall be made available upon
request to any staff member; any individual with mental retardation;
the individual’s parent; counsel of record of any individual with
mental retardation; or to any interested party.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on October 7, 1996.
TRD-9614607
Ann K. Utley
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Earliest possiible date of adoption: November 15, 1996
For further information, please call: (512) 206-4516
♦ ♦ ♦
Part XVI. Texas Health Care Information
Council
Chapter 1301. Health Care Information
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Collection and Reporting of Health Plan Employer
Data and Information Set (HEDIS) from Health
Maintenance
25 TAC §§1301.31–1301.35
The Texas Health Care Information Council proposes new
§§1301.31 - 1301.35, concerning the collection and reporting of
Health Plan Employer Data and Information Set (HEDIS) from
health maintenance organizations (HMOs) in the State of Texas.
Specifically, the sections define terms used in the collection
of HEDIS from HMOs; establish procedures for collection of
HEDIS from HMOs; establish procedures for reporting of HEDIS
from HMOs; establish procedures for verification of HEDIS from
HMOs; and establish civil penalties for failure to comply. These
new rules will facilitate implementation of the statewide health
care data collection system mandated by the Legislature in
House Bill Number 1048 of the 74th Legislature, codified in
Title 2, Health and Safety Code , §§108.1-108.15, to collect
health care charges, utilization data, provider quality data, and
outcome data to facilitate the promotion and accessibility of
cost-effective, and good quality health care.
The fiscal note is based upon information provided by the Na-
tional Committee for Quality Assurance (NCQA), the Maryland
Health Care Access and Cost Commission, New York State De-
partment of Health, North Central Texas HEDIS Coalition, and
Kaiser Permanente.
Craig Jimerfield, the Executive Director, Texas Health Care
Information Council, has determined that for the first five-year
period the sections are in effect, there will be fiscal implications.
The costs to state government may range up to $300,000
per year for collection, analysis, and dissemination of HEDIS
data. A portion of these costs may be recaptured through
revenues generated by user fees for products produced through
implementation of these rules. The revenues to be generated
through user fees are expected to be positive but as yet
are undeterminable. There will be no fiscal implications for
local governments except to the extent that local governments
operate HMOs that are required to submit data per these rules.
Mr. Jimerfield has also determined that for each year of the
first five years the sections are in effect, the public benefits an-
ticipated as a result of enforcing and administering the sections
will be public access to HEDIS from HMOs regarding health
care charges, utilization data, provider quality data, and out-
come data to facilitate the promotion and accessibility of cost-
effective, good quality health care; to provide an information and
data source for providers, consumers, purchasers, and policy
makers alike; to promote informed decision making in providing,
utilizing, and purchasing health care and for developing and im-
plementing health care policy throughout the state; and to pro-
vide a means of benchmarking throughout the state to promote
continuous quality improvement by providers to ensure good
quality, accessible health care to the citizens of Texas.
There will be additional costs to HMOs as they will be required
to provide the data to the Texas Health Care Information
Council and provide verification of the data through use of an
independent auditor. For HMOs currently reporting HEDIS,
the principal costs will involve the transition from HEDIS 2.5
to HEDIS 3.0. For HMOs not currently reporting HEDIS,
the cost may range from $385,000 to $400,000 for the first
year. The major costs will involve initial procurement of
the requisite computer hardware and software, recruitment,
selection, hiring, and training of additional personnel, and
additional consumables. The annual costs in subsequent years
are estimated to be the same or less.
Additional costs for all HMOs will result from the requirement
for verification of HEDIS data. For HMOs that belong to
coalitions or that have demonstrated experience in reporting
HEDIS, the costs have ranged from $3,500 to $9,000 annually.
For independent HMOs that do not belong to coalitions, or
that have not demonstrated experience in reporting HEDIS, the
costs have ranged up to $23,000 annually when using external
vendors. Costs internal to the HMO will be in addition to
these amounts. These costs have been based on past NCQA
requirements; future requirements may increase these figures.
There will be additional costs in accomplishing and reporting
member satisfaction surveys. These costs are expected to
range from $5,500 to 8,000 annually. Few, if any of the HMOs
required to submit data under these rules can be classified as
small businesses. The potential for these increased costs have
been mitigated by utilizing formats and processes currently in
existence and through integration and consolidation with other
health care data systems. HMOs which have not been reporting
HEDIS in the past will incur the greatest costs.
There is no anticipated costs to individuals who may be required
to comply with the sections as proposed. Proposed rules for
release of HEDIS data will be published at a later date. The
council intends to publish summaries of these data and make
them available to consumers at no charge.
Comments on the proposed rules may be submitted to Craig A.
Jimerfield, Executive Director, Texas Health Care Information
Council, 4900 North Lamar, OOL-3407, Austin, Texas, 78751;
(512) 424-6492; Fax (512) 424-6491. Comments will be
accepted for 30 days following publication of this proposal in the
Texas Register. In addition, a public hearing on the proposed
sections will be held at 10:00 a.m., Monday, November 25,
1996, in the Texas Department of Health Board Room, M-739,
1100 West 49th Street, Austin, Texas.
The new sections are proposed under the Health and Safety
Code, §§108.6-108.13, which provides the Texas Health Care
Information Council with the authority to establish rules to
implement and administer a state-wide health data collection
system.
These new sections affect Health and Safety Code, Chapter
108.
§1301.31. Purpose.
The purpose of these sections is to establish a data collection and
reporting system for health maintenance organizations (HMOs) in
the State of Texas.
§1301.32. Definitions.
The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
Council - The Texas Health Care Information Council.
Executive director- The chief administrative officer of the council.
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HEDIS - The Health Plan Employer Data and Information Set
,Version 3.0, published by the National Committee for Quality
Assurance. A copy is on file and available for review during normal
working hours at the Texas Health Care Information Council, 4900
North Lamar, OOL-3407, Austin, Texas 78751. Copies may be
purchased from the National Committee for Quality Assurance, 1350
New York Avenue, N.W., Suite 700, Washington, DC 20005.
HEDIS data - The information the health maintenance organization
reports to the council in accordance with the provisions of this
chapter.
HMO - A health maintenance organization as defined in Texas Health
Maintenance Organization Act, §2 (Texas Insurance Code, Article
20A.02).
NCQA - The National Committee for Quality Assurance.
§1301.33. Reporting of Health Plan Employer Data and Information
Set (HEDIS) Data by Health Maintenance Organizations (HMOs).
(a) Any health maintenance organization (HMO) operating in
the State of Texas on December 1, 1996, and on that date each year
thereafter, shall be required to report HEDIS data during the next
calendar year. The council shall update this section as necessary, by
November 15th of each year, to reflect the current version of HEDIS.
(b) The HEDIS data to be reported shall be aggregated by
service area. Data to be reported shall be the "reporting set measures,"
(i.e., this excludes data specified as "test set measures"), or a subset
as specified by the council by November 15th of the preceding year.
Reporting by subpopulation (e.g., Medicaid) will be specified by the
council by November 15th of the preceding year.
(c) The reporting year for HEDIS data shall be from January
1 through December 31.
(d) HEDIS data shall be reported to the council or its agents
at physical or telephonic addresses specified by the executive director.
The executive director shall notify all HMOs in writing and by
publication in theTexas Registerat least 30 days before any change
in the address.
(e) Any HMO which judges that they cannot meet required
performance measure specifications due to either low enrollment,
such that sample size requirements are not met; short time of
existence, such that length of time requirements are not met; or
limitation of care offered by the HMO, such that the type of care
monitored by the performance measured is not provided, shall provide
the council with a narrative that documents such reason for not
reporting the data for that performance measure. Requests for
exemptions from reporting data for any performance area(s) required
by this chapter shall be submitted by the HMO and processed by the
executive director using the following procedures.
(1) An HMO requesting an exemption from reporting any
required performance measure prescribed by this chapter shall submit
to the executive director a letter requesting the exemption and provide
all information necessary to establish the HMO’s entitlement to the
exemption. The exemption request shall be signed by the chief
executive officer of the HMO who shall certify that all information
contained in the request is true and correct.
(2) The executive director shall review the request for ex-
emption. The executive director may request additional information
from the HMO relevant to the exemption request. Within 30 days of
receipt of a request for exemption, the executive director shall issue
a letter granting or denying the exemption. If denied, the letter shall
state in detail the reasons for the denial. The executive director shall
notify council members of exemptions requested and the disposition
of these requests.
(3) If the executive director denies an exemption request
the HMO may:
(A) resubmit the request along with any additional
information or analysis the HMO deems relevant to the executive
director. The resubmission shall be considered in the same manner
as an initial submission; or
(B) appeal the decision directly to the council. In
making its determination, the council will consider only those facts
and issues which have been previously presented to the executive
director. The council will decide exemption appeals by majority vote
of members present.
(f) The executive director may revoke any type of exemption
if facts indicate that a HMO no longer meets the criteria required for
an exemption. The executive director shall give the hospital written
notice of the revocation at least 30 days prior to the effective date of
the revocation. The notice shall include a detailed statement of the
facts on which the revocation is based. An HMO may challenge the
revocation of its exemption by:
(1) requesting the executive director to reconsider the
revocation and by submitting any information or analysis the hospital
deems relevant to the request in writing at least 10 days prior to the
effective date of the revocation; and
(2) if the executive director does not agree that the ex-
emption should continue, appealing the executive director’s decision
to the council. In making its determination, the council will consider
only those facts and issues which have been previously presented to
the executive director. The council will decide exemption appeals by
majority vote of members present.
§1301.34. Verification of Data.
(a) All HEDIS data specified shall be verified in the first year
of data collection for each HMO; for subsequent years the council
shall publish verification specifications by November 15th of the
preceding year.
(b) HEDIS data shall be verified by HMOs at their own
expense.
(c) Verification of HEDIS data shall be by an independent
auditor using guidelines as developed by the National Committee for
Quality Assurance (NCQA) in effect on November 15th of the year
preceding the report. If no guidelines have been released at the time
of the audit, the data will be verified in accordance with auditing
procedures as specified by the council. These auditing procedures
shall be specified by the council by November 15th of the preceding
year.
(d) Verified HEDIS data, as defined in §1301.33 of this title
(relating to Reporting of HEDIS Data by HMOs). shall be reported
to the council by July 1st following the reporting year.
§1301.35. Civil Penalty.
Failure to timely report verified HEDIS data is punishable by a fine
pursuant to the Health and Safety Code, §108.014.
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on August 12, 1996.
TRD-9614559
Nelda P. Wray, M.D., MPH
Chair
Texas Health Care Information Council
Earliest possible date of adoption: November 15, 1996
For further information, please call: (512) 458–7236
♦ ♦ ♦
TITLE 28. INSURANCE
Part I. Texas Department of Insurance
Chapter 1. General Administration
Subchapter AA. Employee Training
28 TAC §§1.2701-1.2703
The Texas Department of Insurance proposes new §§1.2701
- 1.2703, relating to employee training for employees of the
department. The new sections are necessary to codify policies
and procedures currently implemented and administered by
the department to provide for an adequately trained, capable
and qualified workforce to provide responsive regulatory and
consumer services in the performance of insurance regulation
duties. Proposed new §1.2701 addresses general overview
provisions for employee training. Proposed new §1.2702 sets
out the specific details of the employee training program for the
department, including the three components of that program:
agency-sponsored training, seminars and conferences, and
tuition reimbursement provisions. Proposed §1.2703 discloses
that the opportunity and approval to participate in a training
program has no impact on an employee’s at-will status.
Stan Wedel, chief of staff, has determined that for each year
of the first five years the sections are in effect, there will be
no fiscal impact on state or local government as a result of
enforcing or administering the sections. Mr. Wedel also has
determined that there will be no effect on local employment or
the local economy.
Mr. Wedel also has determined that for each year of the first
five years the sections are in effect the public benefit derived
from enforcement and administration of the sections will be a
department workforce which is effectively prepared for techno-
logical and legal developments; can provide necessary services
more effectively; and contributes to the proficiency of the de-
partment to deliver the level of regulatory services expected of
it under Texas law. Mr. Wedel also has determined that no
compliance cost results from the proposal of these sections.
Comments on the proposal must be submitted in writing within
30 days after publication of the proposal in the Texas Register
to Caroline Scott, General Counsel and Chief Clerk, P.O. Box
149104, MC 113-2A, Austin, Texas 78714-9104. An additional
copy of the comment should be submitted to Ann Bright, Section
Chief, Agency Counsel Section, Legal and Compliance, P.O.
Box 149104, MC 110-1A, Austin, Texas 78714-9104. A request
for public hearing on the proposed sections should be submitted
separately to the Office of the Chief Clerk.
The new sections are proposed under the Insurance Code,
Article 1.03A and the Government Code, §656.048. The
Insurance Code, Article 1.03A authorizes the commissioner to
adopt rules and regulations for the conduct and execution of the
duties and functions of the department as authorized by statute.
The Government Code, §656.048 provides for the adoption of
rules by state agencies relating to training and education of
agency employees.
The proposed new sections affect operational procedures pur-
suant to the following statutes: Government Code, §§656.044-
656.049.
§1.2701. General Provisions.
(a) Use of state funds. The Texas Department of Insurance
may use state funds to provide training and education for its
employees in accordance with provisions of the Government Code,
§§656.044-656.049.
(1) Training to be duty related. The training or education
shall be related to the duties or prospective duties of the employee.
(2) Attendance may be required. A department employee
may be required to attend, as part of the employee’s duties, a training
or education program related to the employee’s duties or prospective
duties.
(3) Training program outline. The training and educa-
tional program of the department may include the four elements set
out in subparagraphs (A)-(D) of this paragraph:
(A) preparing for technological and legal develop-
ments;
(B) increasing work capabilities;
(C) increasing the number of qualified employees in
areas designated by institutions of higher education as having an acute
faculty shortage; and
(D) increasing the competence of agency employees
(4) Purposes for which public funds may be used. The
department may spend public funds as appropriate to pay the salary,
tuition and other fees, travel and living expenses, training stipend,
expense of training materials, and other necessary expenses of an
instructor, student, or other participant in a training or education
program.
(5) Interagency coordination. The department may con-
tract with another state, local, or federal department, agency, or in-
stitution, including a state-supported college or university, to train or
educate its employees or may join in presenting a training or educa-
tional program.
(b) Approval subject to available funds. Approval to partic-
ipate in a training program is not automatic and may be subject to
the availability of funds within a division’s budget.
§1.2702. Employee Training Program.
(a) Components of program. The employee training program
for the department consists of agency-sponsored training, seminars
and conferences, and tuition reimbursement, as set out and described
in subsections (b)-(d) of this section.
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(b) Agency-sponsored training. A program of in-house
training for agency employees is provided.
(1) Calendar of courses. A monthly training calendar lists
and a training catalog describes available courses. An employee
wishing to register for in-house training courses should contact
the training liaison for the employee’s division. The employee’s
supervisor must approve all requests for in-house training.
(2) Course material purchase for some in-house training.
Some in-house trainings may require a division to purchase course
materials. Upon approval by the division, the divisional training
liaison should request purchase of the materials from the Professional
Development Center of Human Resources. If the course offers
an optional examination for a fee, the employee taking the course
will be responsible for payment of the examination fee. Any
employee passing the examination may request reimbursement of the
examination fee upon proof of payment of the fee and passing the
examination. Approval of payment is contingent upon availability of
funds.
(c) Seminars and conferences. The department may also pay
for training, seminars or conferences unavailable in-house and related
to a current or prospective duty assignment. Requests to attend an
external training program, seminar or conference must be approved
by the associate commissioner - or highest level manager who
reports directly to the commissioner, if not an associate commissioner
- in the employee’s chain of command. Training, seminars or
conferences which are required to maintain a professional license
will be considered a priority in allocating a division’s training budget
if the professional license is a requirement of the employee’s job.
Attendance at an approved training program, seminar or conference
will be considered part of the employee’s normal work duties. An
employee will not be required to use accrued leave to attend an
approved training program, seminar or conference.
(d) Tuition reimbursement. The department may reimburse
full-time regular employees for tuition and required fees or may grant
education leave in lieu of tuition reimbursement if the criteria set out
in paragraphs (1)-(5) of this subsection are met.
(1) Eligibility. Eligibility requirements for tuition reim-
bursement must be satisfied as set out in subparagraphs (A)-(I) of this
paragraph.
(A) An employee must have completed 12 consecu-
tive months of full-time employment with the department prior to
requesting approval to receive tuition reimbursement or education
leave. However, if the associate commissioner - or highest level
manager who reports directly to the commissioner, if not an associate
commissioner - in the employee’s chain of command determines that
an employee with less than 12 consecutive months of full-time em-
ployment needs a particular course and recommends the employee
for eligibility, the 12-month requirement may be waived.
(B) An employee must be performing consistently
above that normally expected or required and must have achieved an
overall performance rating of at least 3.25 on the employee’s most
recent performance evaluation at the time of the request for approval
to receive tuition reimbursement or education leave.
(C) An employee must not have been the subject
of formal disciplinary action for at least six months prior to
requesting approval to receive tuition reimbursement or education
leave. As used in this section, "disciplinary action" includes a formal
written reprimand, suspension without pay, or salary reduction for
disciplinary reasons.
(D) An employee must meet all admission require-
ments of the educational institution offering the course for which
approval to receive tuition reimbursement or education leave is re-
quested.
(E) The course work must be related to a current or
prospective duty assignment within the agency. A prospective duty
assignment may include a position within the agency to which the
employee aspires. The associate commissioner - or highest level
manager who reports directly to the commissioner, if not an associate
commissioner - in the employee’s chain of command will determine
whether a course relates to a current or prospective duty assignment in
the employee’s division. The Human Resources Division will work
with an employee’s division to determine whether a course relates to
a current or prospective duty assignment within the agency.
(F) At the time of the request for approval to receive
tuition reimbursement or education leave, comparable training must
not be scheduled to be offered in-house during the period of time
covered by the tuition reimbursement or education leave request.
(G) The employee’s participation must not adversely
affect workload or performance.
(H) The employee must complete the course within
the semester for which tuition reimbursement or education leave was
requested.
(I) The employee must receive a passing grade in the
course. A passing grade is a grade which will entitle the employee to
receive credit for the course from the educational institution offering
the course.
(2) Reimbursable costs. Criteria addressing the extent to
which cost of tuition may be reimbursed are set out in subparagraphs
(A)-(E) of this paragraph.
(A) The maximum amount an employee may be
reimbursed for an approved tuition reimbursement request is $250 per
semester, not to exceed $500 per fiscal year. If an employee presents
compelling reasons, the maximum amount for tuition reimbursement
may be increased to $500 per semester, not to exceed $1,000 per
fiscal year. Such increased amounts must be specifically approved
by the associate commissioner - or highest level manager who reports
directly to the commissioner, if not an associate commissioner - in
the employee’s chain of command and by the chief of staff.
(B) Employees may be reimbursed for the cost of
tuition and related fees only.
(C) Employees will not be reimbursed for any part of
tuition covered by scholarships, grants or other awarded funds.
(D) Employees will not be reimbursed for textbooks,
workbooks, lab supplies and other such items which are not part of
tuition.
(E) Employees will not be reimbursed for auditing a
course.
(3) Education leave in lieu of tuition reimbursement.
Criteria for taking education leave in lieu of tuition reimbursement
are set out in subparagraphs (A)-(F) of this paragraph.
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(A) Education leave may be taken only for approved
courses which are offered only during work hours.
(B) Before requesting education leave, employees
should fully consider and explore education options that would not
involve education leave. For example, employees should consider
registering for classes scheduled before or after work, or during the
lunch hour. Employees should also consider requesting a flex-time or
compressed work week schedule that would allow for class attendance
without the use of education leave. Such a work schedule must
not disrupt or adversely affect performance by the employee or the
employee’s division, section, program or activity.
(C) An employee approved for education leave in lieu
of tuition reimbursement may be granted up to six hours per week of
education leave in lieu of tuition reimbursement.
(D) Education leave may be taken for the sole purpose
of attending an approved course during work hours. An employee
may not take education leave if the employee does not actually attend
the class for which education leave has been approved. Education
leave may not be taken during the week of spring break. Education
leave may not be taken to study for a course.
(E) Education leave will be treated as administrative
leave on the employee’s monthly attendance record with a notation
that the administrative leave is for the purpose of attending a course
approved for education leave.
(F) An employee who has been approved for educa-
tion leave in lieu of tuition reimbursement will receive, on a provi-
sional basis, the approved amount of education leave. If the employee
satisfactorily completes the course, the approved leave will remain
designated as education leave. However, if the employee fails to sat-
isfactorily complete the course for which education leave was granted,
the leave will be changed to annual leave, compensatory time leave
or overtime leave, and the employee’s leave balances will be adjusted
accordingly. If the employee’s leave balances are exhausted, the re-
maining education leave will be changed to leave without pay, and
the employee’s pay will be adjusted accordingly.
(4) Procedure. Specific procedural steps required to com-
plete the tuition reimbursement process are set out in subparagraphs
(A)-(G) of this paragraph.
(A) An employee must receive written approval to
receive tuition reimbursement or education leave prior to enrolling in
the course or courses for which tuition reimbursement or education
leave is requested. Approval of tuition reimbursement or education
leave will be granted on a semester-by-semester basis.
(B) Tuition reimbursement or education leave must
be approved by the associate commissioner - or highest level man-
ager who reports directly to the commissioner, if not an associate
commissioner - in the employee’s chain of command. The Human
Resources Division also will review all requests for tuition reimburse-
ment or education leave to ensure compliance with this policy. In
addition, education leave must be approved by the chief of staff. The
chief of staff has been authorized by the commissioner to determine
whether good cause exists to grant education leave in lieu of tuition
reimbursement.
(C) To receive reimbursement for tuition, the em-
ployee must submit a purchase request, a copy of the final grade
report, and an itemized tuition receipt to the associate commissioner
- or highest level manager who reports directly to the commissioner,
if not an associate commissioner - in the employee’s chain of com-
mand within two weeks after receipt of the final grade in a course
for which reimbursement has been approved.
(D) If an employee has been approved for education
leave, the employee must submit a copy of the final grade report to
the associate commissioner - or highest level manager who reports
directly to the commissioner, if not an associate commissioner - in the
employee’s chain of command within two weeks after receipt of the
final grade in a course for which education leave has been approved.
(E) An employee must immediately notify the asso-
ciate commissioner - or highest level manager who reports directly
to the commissioner, if not an associate commissioner - in the em-
ployee’s chain of command if the employee ceases to be enrolled in a
class for which reimbursement or education leave has been requested.
(F) A manager may require that an employee receiv-
ing tuition reimbursement or education leave make regular reports
regarding the employee’s progress in the course for which reimburse-
ment or leave has been authorized.
(G) Copies of documentation regarding tuition reim-
bursement and education leave will be forwarded to the Human Re-
sources Division. The Human Resources Division will monitor com-
pliance with and utilization of this policy.
(5) Prohibition on use of state resources. Employees
may not use department equipment, such as computers, calculators,
typewriters or other department equipment to complete course work.
§1.2703. No Effect on At-will Status.
Approval to participate in a training program, including agency spon-
sored training, seminars or conferences or the tuition reimbursement
program shall not in any way affect an employee’s at-will status.
(1) No guarantee or entitlement. The approval of tuition
reimbursement or education leave for one semester is not a guarantee
or indication that tuition reimbursement or education leave will be
granted for subsequent semesters.
(2) Employment status unaffected. Approval to partici-
pate in a training program, including agency sponsored training, sem-
inars or conferences or the tuition reimbursement program, shall not
in any way constitute a guarantee or indication of continued em-
ployment, nor shall it constitute a guarantee or indication of future
employment in a current or prospective position.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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TITLE 34. PUBLIC FINANCE
Part I. Comptroller of Public Accounts
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Chapter 3. Tax Administration
Subchapter V. Francise Tax
34 TAC §3.541, §3.542, §3.573
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Comptroller of Public Accounts or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Comptroller of Public Accounts proposes the repeals to
§3.541, §3.542, and §3.573, concerning exemptions, exemp-
tion: trade show, and provisional exemptions. The comptroller
has determined that the consolidation of sections dealing with
similar subject matter will benefit taxpayers by providing a more
effective means of obtaining information. The sections are be-
ing repealed in order to simplify the consolidation of related
sections into a single section. The new §3.541, concerning ex-
emptions includes the substance of the current §3.541, §3.542,
and §3.573.
Mike Reissig, chief revenue estimator, has determined that the
repeals of the rules will not result in any fiscal implications to
the state or to units of local government.
Mr. Reissig also has determined that there will be no cost or
benefit to the public from the repeals of these rules. The repeals
are adopted under the Tax Code, Title 2, and does not require
a statement of fiscal implications for small businesses. There
are no additional costs to persons who are required to comply
with the repeals.
Comments on the repeals may be submitted to Karey W.
Barton, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
The repeals are proposed under the Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of the Tax Code, Title 2.
The repeals implement Tax Code, §111.002.
§3.541. Exemptions.
§3.542. Exemption: Trade Show.
§3.573. Provisional Exemptions.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Comptroller of Public Accounts
Proposed date of adoption: November 15, 1996
For further information, please call: (512) 463—4062
♦ ♦ ♦
34 TAC §3.541
The Comptroller of Public Accounts proposes new §3.541, con-
cerning exemptions. The comptroller has determined that the
consolidation of sections dealing with similar subject matter will
benefit taxpayers by providing a more effective means of obtain-
ing information. Therefore, current §3.541 is being proposed for
repeal. The new section consolidates the substance of the cur-
rent §3.541 with §3.542, concerning trade show exemptions,
and §3.573, concerning provisional exemptions. The section
also reflects amendments made by Senate Bill 644, 74th Leg-
i lature, 1995, adding to the corporations that may qualify for
provisional franchise tax exemption, corporations that have ap-
plied for federal tax exemption under the provisions of Internal
Revenue Code, §501(c)(8), (10), or (19), and the revision of the
definition of beginning date for provisional exemptions.
Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the rule will be in effect there will be
no significant revenue impact on the state or local government
beyond that anticipated in the fiscal notes for Senate Bill 644.
Mr. Reissig also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated
as a result of enforcing the rule will be in providing new
information regarding tax responsibilities. The rule is adopted
under the Tax Code, Title 2, and does not require a statement of
fiscal implications for small businesses. There is no significant
anticipated economic cost to persons who are required to
comply with the proposed rule.
Comments on the proposal may be submitted to Karey W.
Barton, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
The new section is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.
The new section implements the Tax Code, §§171.051-
171.087.
§3.541. Exemptions.
(a) Application for exemption. For provisional exemptions
for certain corporations, see subsection (i) of this section; for trade
show exemptions, see subsection (j) of this section.
(1) It is the responsibility of each corporation that believes
it is exempt from payment of franchise tax to furnish to the
comptroller sufficient evidence to establish its exempt status. It is the
duty of the taxpayer to place itself clearly within the exempt status
desired. Doubts regarding exempt status are interpreted against the
granting of the exemption.
(2) Except as indicated in subsections (e), (j), and (k) of
this section, each corporation must submit to the comptroller:
(A) a request for exemption in writing, indicating the
particular provision of the Tax Code, Chapter 171, Subchapter B,
under which exemption is claimed;
(B) a detailed statement of the corporation’s past
activities, if any, and its future plan of activities, both in relation to the
manner in which the corporation proposes to implement the purposes
clause in its articles of incorporation or certificate of authority;
(C) a copy of the articles of incorporation and, for
a foreign corporation, a copy of the application for a certificate of
authority;
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(D) for a homeowners’ association only, a copy of all
relevant documents, such as, the bylaws or the declaration, specifying
the requirements for membership in the association, the classes of
membership and the attendant voting rights for each membership
class, the conditions or events, if any, resulting in the termination of
a membership class or resulting in the reinstatement of a membership
class, and a listing of each lot or unit within the association and the
name and address of the owner of that lot or unit; and
(E) any additional information the comptroller may
require to make a determination whether the corporation is eligible
for a franchise tax exemption.
(b) Actions by comptroller. Upon receipt of an application
for exemption, the comptroller’s representative will review the
application and send the taxpayer a notification either granting
the exemption, denying the exemption, or requesting additional
information.
(1) If the exemption is granted, the exemption will
be effective from the first date the corporation was eligible for
exemption. However, refunds will not be made if the statute of
limitations for issuing refunds has run. Also, if the first date the
corporation was eligible for exemption was not the beginning of a
privilege period, the corporation must pay through the end of such
privilege period.
(2) If the exemption is denied or revoked, the corporation
may contest the denial or revocation by filing all reports due as though
the corporation is not exempt; and
(A) paying all amounts of tax, penalty, and interest
due and requesting a refund hearing pursuant to the Tax Code,
§111.105;
(B) paying all amounts of tax, penalty, and interest
due, accompanying the payment with a written protest, and filing suit
for the recovery of amounts paid pursuant to the Tax Code, §112.052;
or
(C) requesting that a deficiency determination be
issued. If a deficiency determination is issued, a redetermination
hearing may be requested pursuant to the Tax Code, §111.009.
(c) Qualification for exemption.
(1) All insurance, surety, guaranty, or fidelity companies
that are subject to the annual gross premiums tax levied by the
Insurance Code, §4.10 or §4.11, or the additional taxes on gross
premiums levied under the Insurance Code, and that have not been
exempted from the gross premiums taxes, are exempt from payment
of the franchise tax regardless of whether any gross premiums taxes
are actually paid in any given year. No other franchise tax exemption
is allowed for any insurance company or surety, guaranty, or fidelity
company.
(2) Those corporations organized for the exclusive pur-
pose of promoting the public interest of any county, city, town, or
other area within the state, must show that promotion of the public
interest is the exclusive purpose of the corporation and not merely
an incidental result. A corporation will not be considered to be pro-
moting the public interest if it engages in activities to promote or
protect the private, business, or professional interests of its members
or patronage.
(3) A nonprofit corporation seeking franchise tax exemp-
tion as a religious organization must be an organized group of people
regularly meeting for the primary purpose of holding, conducting,
and sponsoring religious worship services according to the rites of
their sect. The corporation must be able to provide evidence of an
established congregation showing that there is an organized group of
people regularly attending these services. A corporation that supports
and encourages religion as an incidental part of its overall purpose,
or one whose general purpose is furthering religious work or instill-
ing its membership with a religious understanding, will not qualify
for exemption under this provision. No part of the net earnings of
the organization may inure to the benefit of any private party or in-
dividual other than as reasonable compensation for services rendered
to the organization. Some examples of corporations that do not meet
the requirements for exemption under this definition are conventions
or associations of churches, evangelistic associations, churches with
membership consisting of family members only, missionary orga-
nizations, and groups who meet for the purpose of holding prayer
meetings, bible study or revivals. Although these organizations do
not qualify for exemption under this category of exemption as reli-
gious organizations, they may qualify for the exemption under the
Tax Code, §171.063, if they obtain an exemption from the Internal
Revenue Service (IRS) under Internal Revenue Code, §501(c).
(4) A nonprofit corporation seeking a franchise tax ex-
emption as organized for purely public charity must be devoting all or
substantially all of its activities to the alleviation of poverty, disease,
pain, and suffering by providing food, clothing, drugs, treatment,
shelter, or psychological counseling directly to indigent or similarly
deserving members of society with its funds derived primarily from
sources other than fees or charges for its services. If a corporation
engages in any substantial activity other than the activities that are
described in this section, it will not be considered as having been or-
ganized for purely public charity, and therefore, will not qualify for
exemption under this provision. No part of the net earnings of the or-
ganization may inure to the benefit of any private party or individual
other than as reasonable compensation for services rendered to the
organization. Some examples of organizations that do not meet the
requirements for exemption under this definition are fraternal organi-
zations, lodges, fraternities, sororities, service clubs, veterans groups,
mutual benefit or social groups, professional groups, trade or busi-
ness groups, trade associations, medical associations, chambers of
commerce, and similar organizations. Even though not organized for
profit and performing services that are often charitable in nature, these
types of organizations do not meet the requirements for exemption
under this provision. Although these organizations do not qualify
for exemption under this category of exemption as charitable orga-
nizations, they may qualify for the exemption under the Tax Code,
§171.063, if they obtain an exemption from the IRS under Internal
Revenue Code, §501(c).
(5) A nonprofit corporation seeking a franchise tax ex-
emption as an educational organization must show that its activi-
ties are devoted solely to systematic instruction, particularly in the
commonly accepted arts, sciences, and vocations, and has a regu-
larly scheduled curriculum, using the commonly accepted methods
of teaching, a faculty of qualified instructors, and an enrolled stu-
dent body or students in attendance at a place where the educational
activities are regularly conducted. A corporation that has activities
consisting solely of presenting public discussion groups, forums, pan-
els, lectures, or other similar programs, may qualify for exemption
under this provision, if the presentations provide instruction in the
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commonly accepted arts, sciences, and vocations. The corporation
will not be considered for exemption under this provision if the sys-
tematic instruction or educational classes are incidental to some other
facet of the corporation’s activities. No part of the net earnings of
the organization may inure to the benefit of any private party or indi-
vidual other than as reasonable compensation for services rendered to
the organization. Some examples of organizations that do not meet
the requirements for exemption under this definition are professional
associations, business leagues, information resource groups, research
organizations, support groups, home schools, and organizations that
merely disseminate information by distributing printed publications.
Although these organizations do not qualify for exemption under this
category of exemption as educational organizations, they may qualify
for the exemption under the Tax Code, §171.063, if they obtain an
exemption from the IRS under Internal Revenue Code, §501(c).
(6) A nonprofit corporation requesting franchise tax ex-
emption as a homeowners’ association must prove that it meets all
requirements to qualify for the exemption. The corporation must
show that it is organized and operated to obtain, manage, construct,
and maintain the property in or of a residential condominium or resi-
dential real estate development. The corporation also must prove that
the condominium project, or, for a real estate development, the related
property, is legally restricted for use as residences. Furthermore, the
corporation must establish that the collective resident owners of in-
dividual lots, residences or units control at least 51% of the votes of
the corporation and that voting control, however acquired, is not held
by: a single individual or family; one or more developers, declarants,
banks, investors, or other similar parties. For example, an associa-
tion is formed for a residential condominium consisting of 12 units
with each unit being entitled to one vote. Each of five individuals
separately owns and occupies one unit, a total of five units. A sixth
individual owns two units, living in one unit and leasing the other.
A seventh individual owns and leases the remaining five units. None
of the owners are related. In determining whether the collective res-
ident owners control at least 51% of the votes of the corporation,
the sixth owner is a resident owner regarding the one unit in which
the owner lives and an investor regarding the other. The collective
resident owners, therefore, have a total of six votes. Consequently,
since the collective resident owners only have 50% of the votes of
the corporation, the association does not meet the requirement that
the resident owners must control at least 51% of the votes of the
corporation. Accordingly, the corporation does not qualify for the
franchise tax exemption as a homeowners’ association.
(d) Revocation, withdrawal, or loss of exemptions.
(1) Except as provided in paragraph (2) of this subsection,
if at any time the comptroller has reason to believe that an exempt
corporation no longer qualifies for exemption, the comptroller’s
representative will notify the taxpayer that its exempt status is under
review. The comptroller’s representative may request additional
information necessary to ascertain the continued validity of the
corporation’s exempt status. If the comptroller determines that a
corporation is no longer entitled to its exemption, notification to that
effect will be sent to the corporation. The effective date of revocation
is the date the corporation no longer qualified for the exemption.
(2) For nonprofit corporations granted an exemption under
the Tax Code, §171.063, the revocation, withdrawal, or loss of
the federal income tax exemption will automatically terminate the
franchise tax exemption as of the effective date of the revocation,
withdrawal, or loss of the federal tax exemption. The effective
date of the revocation, withdrawal, or loss of exemption by the
IRS is considered the corporation’s beginning date for purposes of
determining its privilege periods and for all other purposes of the
franchise tax. The corporation must notify the comptroller in writing
of the revocation, withdrawal or loss of exemption within 30 days
of receiving notice from the IRS of such revocation, withdrawal, or
loss.
(3) An electric cooperative corporation previously ex-
empted from franchise tax under the Tax Code, §171.079, that par-
ticipates in a joint powers agency on or after September 1, 1995,
thereby loses its franchise tax exemption. The commencing date of
participation in the joint powers agency shall be considered the corpo-
ration’s beginning date for purposes of determining the corporation’s
privilege periods and for all other purposes of the franchise tax. The
electric cooperative corporation must notify the comptroller in writ-
ing that it is a participant in a joint powers agency within 30 days
after the commencing date of its participation.
(e) Federal exemption. A corporation meeting the require-
ments of any paragraph of this subsection establishes its exempt sta-
tus by furnishing to the comptroller a copy of a current exemption
letter from the IRS.
(1) a nonprofit corporation that has been exempted from
the federal income tax under the provisions of the Internal Revenue
Code, §501(c)(3), (4), (5), (6), or (7); or
(2) for reports due on or after January 1, 1988, any
corporation that has been exempted under the provisions of the
Internal Revenue Code, §501(c)(2) or (25), if the entity or entities for
which it holds title to property are either exempt from or not subject
to the franchise tax; or
(3) for each annual period that begins on or after June 2,
1989, and for each initial period that on that date has six months
or more before expiration and for any second period if the change
applies to the initial period, a corporation that is exempted from
federal income tax under the Internal Revenue Code, §501(c)(16);
and
(4) for reports due on or after January 1, 1996, a nonprofit
corporation that has been exempted from the federal income tax under
the provisions of Internal Revenue Code, §501(c)(8), (10), or (19).
(f) Solar energy device. For purposes of the Tax Code,
§171.056, the term "solar energy device" includes, but is not limited
to:
(1) devices used in the conversion of solar thermal energy
into electrical or mechanical power;
(2) devices used in the photovoltaic (solar cell) generation
of electricity;
(3) systems used in the heating of water and the heating
and cooling of structures by use of solar collectors to gather the sun’s
energy; and
(4) heat pumps used as an integral part of a system
designed to make the best combined use of solar energy and
conventional heating.
(g) Exemption for recycling operation. A corporation en-
gaged solely in the business of recycling sludge as defined by Health
and Safety Code, Chapter 361, Solid Waste Disposal Act, §361.003,
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is exempt from franchise tax beginning with reports due on or after
September 1, 1991.
(h) Exemption for Texas National Research Laboratory Com-
mission Corporation. A corporation formed by the Texas Na-
tional Research Laboratory Commission under the Government Code,
§465.008(g), is exempt from franchise tax beginning with reports
originally due on or after September 1, 1991.
(i) Provisional exemptions.
(1) If established with the comptroller, the following
corporations may be granted a temporary exemption from franchise
tax:
(A) a nonprofit corporation that has applied for
exemption from federal income tax under the Internal Revenue Code,
§501(c)(3), (4), (5), (6), or (7), (8), (10), or (19);
(B) or reports due on or after January 1, 1988, a
corporation that has applied for exemption from federal income tax
under the Internal Revenue Code, §501(c)(2) or (25), if the entity or
entities for which it holds title to property is either exempt from or
not subject to the franchise tax; and
(C) a corporation that has applied for exemption from
federal income tax under the Internal Revenue Code, §501(c)(16).
(2) To obtain a temporary franchise tax exemption with
the comptroller, a corporation that has applied for but has not yet
received a letter of exemption from the IRS must timely file with the
comptroller:
(A) a copy of the application for recognition of
exemption that has been filed with the IRS; and
(B) a copy of:
(i) a written notice from the IRS stating that the
application for recognition of exemption has been received; or
(ii) a receipt as proof that the application has been
sent to the IRS by means of the United States Postal Service, other
carrier, or hand delivery to the IRS.
(3) Paragraphs (2)(A) and (B)(ii) of this subsection apply
only if the corporation has filed its application for recognition of
exemption during the 14th or 15th month after its beginning date.
Beginning date means:
(A) for a corporation chartered in this state, the date
on which the corporation’s charter takes effect; and
(B) for a foreign corporation, the earlier of the date
on which
(i) the corporation’s certificate of authority takes
effect, or
(ii) the corporation begins doing business in this
state.
(4) If the information required in paragraphs (2)(A) and
(B)(i) of this subsection are provided in a timely manner, a 90-day
provisional franchise tax exemption will be granted.
(5) A corporation qualifying under paragraphs (2)(A) and
(B)(ii) of this subsection will be granted a 90-day provisional
exemption with the condition that a copy of the notice required in
paragraph (2)(B)(i) of this subsection be provided to the comptroller
within 30 days from the date of the letter notifying the corporation
of the provisional exemption. If the IRS notification is not provided
within the 30-day period, the provisional exemption will be canceled.
A corporation whose provisional exemption is canceled will be
subject to all tax, penalty, and interest that has accrued since the
corporation’s beginning date.
(6) The information necessary for obtaining a temporary
franchise tax exemption will be considered to be provided to the
comptroller in a timely manner if:
(A) the application for recognition of exemption is
provided to the IRS within their timely filing guidelines; and
(B) the information required in paragraphs (2)(A) and
(B)(i) or (ii) of this subsection is postmarked within 15 months after
the day that is the last day of a calendar month and that is nearest to
the corporation’s beginning date.
(7) Before the expiration of the 90-day provisional ex-
emption, the corporation must provide the comptroller a copy of the
letter from the IRS showing that the decision on the federal exemp-
tion is still pending or stating that the federal exemption is either
granted or denied.
(8) If the comptroller is notified as required in paragraph
(7) of this subsection that the decision on the federal exemption
is still pending, an extension of the provisional exemption may be
considered.
(9) If the information in paragraph (7) of this subsection is
not provided as required, the provisional exemption may be canceled.
If the provisional exemption is canceled, the corporation will be
responsible for all franchise tax reports and payments that have
become due since its beginning date, and penalty and interest will
be based on the original due date of each report.
(10) A corporation that provides the comptroller a copy
of the letter from the IRS stating that the federal exemption has
been granted, will be considered for franchise tax exemption under
subsection (e) of this section.
(11) If the federal exemption is denied by the IRS, the
corporation is responsible for all franchise tax reports and payments
that have become due since its beginning date and interest will
be based on the original due date of each report. Late filing and
payment penalties will be waived for any reports and payments
postmarked within 90 days after the date of the final denial of the
federal exemption. The penalty waiver process will begin when the
corporation submits a written request for penalty waiver and a copy
of the letter denying the federal exemption when filing reports and
payment.
(j) Trade show exemption. See Tax Code, §171.084 for
the requirements for exemption for certain foreign corporations that
participate in trade shows in Texas.
(1) Notification to comptroller. Corporations need not
apply for an exemption under the Tax Code, §171.084.
(A) If a foreign corporation has obtained a certificate
of authority or has already notified the comptroller that it is doing
business in Texas, the corporation must notify the comptroller in
writing by the due date of the first report for which the corporation
is exempt that the report and payment are not due because the
corporation is exempt under the Tax Code, §171.084. After such
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notification, the corporation must notify the comptroller in writing
only when the corporation no longer qualifies for exemption.
(B) If a foreign corporation has not obtained a
certificate of authority and if the corporation has not notified the
comptroller that it is doing business in Texas, the corporation must
notify the comptroller in writing only when the corporation no longer
qualifies for exemption under the Tax Code, §171.084. There is no
need to apply for exemption as long as the corporation qualifies for
the exemption.
(2) Solicitation periods. If the solicitation of orders is
conducted during more than five periods during the business period
upon which tax is based as set out in the Tax Code, §171.153
and §171.1532, the corporation does not qualify for exemption. A
corporation may be exempt from one component of the franchise tax,
but not exempt from the other component, because the business upon
which the tax is based may be different for the two components. For
example, assume the following corporations meet the requirements
of the Tax Code, §171.084, except possibly the number of periods
during which they solicit orders.
(A) A corporation with its fiscal year ending Decem-
ber 31, 1992, which filed a 1992 annual report, will not have to file
and pay a 1993 annual report if it did not solicit orders for more than
five periods during 1992.
(B) Assume a foreign corporation participated in its
first trade show in Texas on April 1, 1992, and had not previously
obtained a certificate of authority. It also participated in trade shows
in 1993 on January 1, March 1, May 1, June 1, August 1, and October
1. The corporation’s fiscal year ends are December 31, 1992 and
1993. The corporation would be exempt for its initial report and
payment (covering the tax periods from April 1, 1992-December 31,
1993) because it only solicited for one period from April 1, 1992-
December 31, 1992 (i.e., the business upon which the initial period
is based). The corporation would be required to file a 1994 annual
report and pay tax, however, because it solicited for six periods from
January 1, 1993-December 31, 1993 (i.e., the period upon which the
1994 annual report is based).
(3) One hundred twenty hours. A solicitation period may
not exceed 120 consecutive hours. If the solicitation of orders is
conducted during a single period of more than 120 consecutive hours,
the corporation does not qualify for exemption. For example, a
corporation which meets the other requirements of the Tax Code,
§171.084, will meet the 120 hours requirement if the solicitation
occurs Monday-Friday, but will not meet the 120 hours requirement
if the solicitation occurs Monday-Saturday.
(4) Effective dates. The exemption provided by the Tax
Code, §171.084, is effective for 1988 annual reports and initial reports
originally due on or after January 1, 1988.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Comptroller of Public Accounts
Earliest possible date of adoption: November 15, 1996
For further information, please call: (512) 463—4062
♦ ♦ ♦
Subchapter Y. Controlled Substances Tax
34 TAC §3.681
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Comptroller of Public Accounts or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Comptroller of Public Accounts proposes the repeal of
§3.681, concerning imposition and rate of tax. The section
is being repealed because it virtually mirrors language found
in Tax Code, Chapter 159, without adding any substantive
meaning or interpretation. This section is therefore unneeded.
Mike Reissig, chief revenue estimator, has determined that
repeal of the rule will not result in any fiscal implications to the
state or to units of local government.
Mr. Reissig also has determined that there will be no cost or
benefit to the public from the repeal of this rule. The repeal is
adopted under the Tax Code, Title 2, and does not require a
statement of fiscal implications for small businesses. There are
no additional costs to persons who are required to comply with
the repeal.
Comments on the repeal may be submitted to Karey W. Barton,
Manager, Tax Policy Division, P.O. Box 13528, Austin, Texas
78711.
The repeal is proposed under the Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of the Tax Code, Title 2.
The repeal implements the Tax Code, Chapter 159.
§3.681. Imposition and Rate of Tax.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Comptroller of Public Accounts
Earliest possible date of adoption: November 15, 1996
For further information, please call: (512) 463—4062
♦ ♦ ♦
34 TAC §3.682
The Comptroller of Public Accounts proposes an amendment
to §3.682, concerning tax payment certificates. The comptroller
has determined that the consolidation of sections dealing with
similar subject matter will benefit taxpayers by providing a
more effective means of obtaining information. The sections
are being repealed in order to simplify the consolidation of
related sections into a single section. The substance of §3.684,
concerning records required, confidentiality is being transferred
to this section.
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Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the rule will be in effect there will be no
significant revenue impact on the state or local government.
Mr. Reissig also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated
as a result of enforcing the rule will be in providing new
information regarding tax responsibilities. This rule is adopted
under the Tax Code, Title 2, and does not require a statement of
fiscal implications for small businesses. There is no significant
anticipated economic cost to persons who are required to
comply with the proposed rule.
Comments on the proposal may be submitted to Karey W.
Barton, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
The amendment is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.
The amendment implements the Tax Code, Chapter 159.
§3.682. Tax Payment Certificates.
(a)-(h) (No change.)
(i) No person shall be required to reveal his name, ad-
dress, social security number, or any other personal identification
information in order to purchase tax payment certificates under
the Tax Code, Chapter 159.
(j) If a person purchasing certificates under this chapter
wishes to receive a refund in the future for unused certificates,
he must retain the original receipt given to him at the time
of the purchase of the certificates. Failure to present this
receipt, together with the unused certificates, shall disqualify
an individual from receiving a refund. Information provided
pursuant to this subsection shall be utilized solely to comply with
the requirements of the Tax Code, §111.104, involving refunds.
(k) Information provided pursuant to subsection (b) of
this rule shall not be used for the purposes of prosecution of any
civil or criminal offenses except in a prosecution directly related
to a tax imposed by the Tax Code, Chapter 159.
(l) Information provided by a person in a report or
return made for purposes of paying a tax imposed by the Tax
Code, Chapter 159 is confidential. The confidentiality provisions
of the Tax Code, §159.005, shall be strictly followed in all respects.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Comptroller of Public Accounts
Earliest possible date of adoption: November 15, 1996
For further information, please call: (512) 463—4062
♦ ♦ ♦
34 TAC §3.684
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Comptroller of Public Accounts or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Comptroller of Public Accounts proposes the repeal to
§3.684, concerning records required, confidentiality. The
comptroller has determined that the consolidation of sections
dealing with similar subject matter will benefit taxpayers by
providing a more effective means of obtaining information.
The section is being repealed to simplify the consolidation of
related sections into a single section. The substance of this
section is being transferred to §3.682, concerning tax payment
certificates.
Mike Reissig, chief revenue estimator, has determined that
repeal of the rule will not result in any fiscal implications to the
state or to units of local government.
Mr. Reissig also has determined that there will be no cost or
benefit to the public from the repeal of this rule. The repeal is
adopted under the Tax Code, Title 2, and does not require a
statement of fiscal implications for small businesses. There are
no additional costs to persons who are required to comply with
the repeal.
Comments on the repeal may be submitted to Karey W. Barton,
Manager, Tax Policy Division, P.O. Box 13528, Austin, Texas
78711.
The repeal is proposed under the Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of the Tax Code, Title 2.
The repeal implements Tax Code, Chapter 159.
§3.684. Records Required, Confidentiality.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Comptroller of Public Accounts
Proposed date of adoption: November 15, 1996
For further information, please call: (512) 463—4062
♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND COR-
RECTIONS
Part IX. Commission on Jail Standards
Chapter 259. New Construction Rules
The Commission on Jail Standards proposes amendments to
§§259.144, 259.146, 259.339, 259.341, and 259.438, concern-
ing New Construction Rules to detail minimum guidelines for
wall and ceiling construction while allowing for innovative de-
sign concepts and the use of comparable materials.
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Jack E. Crump, executive director, has determined that for the
first five year period the sections are in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the sections.
Mr. Crump also has determined that for each year of the
first five years the sections are in effect the public benefit
anticipated as a result of enforcing the sections as proposed will
be to provide consistent security standards for wall and ceiling
construction. There will be no effect on small businesses.
There is no anticipated economic cost to persons who are
required to comply with the sections as proposed.
Comments on the proposal may be submitted to Flint H. Britton,
P. O. Box 12985, Austin, Texas 78711, (512) 463-5505.
New Maximum Security Design, Construction and
Furnishing Requirements
37 TAC §259.144 §259.146
The amendments are proposed under Government Code,
Chapter 511, which provides the Texas Commission on Jail
Standards with the authority to adopt reasonable rules and pro-
cedures establishing minimum standards for the construction,
equipment, maintenance and operation of county jails.
The statute that is affected by these rules is the Local Govern-
ment Code, Chapter 351, §351.002 and §351.015.
§259.144. Walls.
Walls should be constructed to resist vandalism and facilitate ease
of maintenance. [Walls shall be constructed with due consideration
to the security sought to be achieved.]Exterior and interior walls
within inmate housing and activity areas shall be constructed as
follows:
(1) Exterior walls:
(A) a minimum 8" concrete block vertically rein-
forced by #3 bars 8" on center and all cells filled with 2,500 psi
grout, or
(B) a minimum 4" thick concrete plank reinforced
with #4 bars 8" on center each way, or
(C) a minimum 3/16" thick steel plate.
(2) Interior walls:
(A) a minimum 6" concrete block vertically rein-
forced by #3 bars 8" on center and all cells filled with 2,500 psi
grout, or
(B) a minimum 4" thick concrete plank reinforced
with #4 bars 8" on center each way, or
(C) a minimum 3/16" thick steel plate. Innovative
design concepts are encouraged and comparable materials and
methods approved by the Commission may be utilized for exterior
and interior wall construction.
§259.146. Ceilings.
[Ceilings within the security perimeter shall be constructed of material
not easily damaged and shall be commensurate with the security level
of the adjacent walls.]Ceilings within inmate housing areas shall
be constructed of a minimum 4" thick concrete plank reinforced
with #4 bars 8" on center each way or a minimum 3/16" thick
steel plate. Innovative design concepts are encouraged and
comparable materials and methods approved by the Commission
may be utilized for ceiling construction.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Commission on Jail Standards
Earliest possible date of adoption: November 15, 1996
For further information, please call: (512) 463-5505
♦ ♦ ♦
New Medium Security Design, Construction and
Furnishing Requirements
37 TAC §259.339, §259.341
The amendments are proposed under Government Code,
Chapter 511, which provides the Texas Commission on Jail
Standards with the authority to adopt reasonable rules and pro-
cedures establishing minimum standards for the construction,
equipment, maintenance and operation of county jails.
The statute that is affected by these rules is the Local Govern-
ment Code, Chapter 351, §351.002 and §351.015.
§259.339. Walls..
Walls should be constructed to resist vandalism and facilitate ease
of maintenance. [Walls shall be constructed with due consideration
to the security sought to be achieved.]Exterior and interior walls
within inmate housing and activity areas shall be constructed as
follows:
(1) Exterior walls:
(A) a minimum 8" concrete block vertically rein-
forced by #3 bars 8" on center and all cells filled with 2,500 psi
grout, or
(B) a minimum 4" thick concrete plank reinforced
with #4 bars 8" on center each way, or
(C) a minimum 3/16" thick steel plate.
(2) Interior walls:
(A) a minimum 6" concrete block vertically rein-
forced by #3 bars 8" on center and all cells filled with 2,500 psi
grout, or
(B) a minimum 4" thick concrete plank reinforced
with #4 bars 8" on center each way, or
(C) a minimum 3/16" thick steel plate. Innovative
design concepts are encouraged and comparable materials and
methods approved by the Commission may be utilized for exterior
and interior wall construction.
§259.341. Ceilings.
[Ceilings within the security perimeter shall be constructed of material
not easily damaged and shall be commensurate with the security level
of the adjacent walls.]Ceilings within inmate housing areas shall
be constructed of a minimum 4" thick concrete plank reinforced
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with #4 bars 8" on center each way or a minimum 3/16" thick
steel plate. Innovative design concepts are encouraged and
comparable materials and methods approved by the Commission
may be utilized for ceiling construction.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Commission on Jail Standards
Earliest possible date of adoption: November 15, 1996
For further information, please call: (512) 463-5505
♦ ♦ ♦
New Minimum Security Design, Construction and
Furnishing Requirements
37 TAC §259.438
The amendment is proposed under Government Code, Chapter
511, which provides the Texas Commission on Jail Standards
with the authority to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment,
maintenance and operation of county jails.
The statute that is affected by the rule is the Local Government
Code, Chapter 351, §351.002 and §351.015.
§259.438. Walls.
Walls should be constructed to resist vandalism and facilitate ease of
maintenance.Exterior walls shall be constructed of a minimum 8"
concrete block and reinforced to standard masonry requirements.
Interior walls shall be constructed of a minimum 6" block and
reinforced to standard masonry requirements. Innovative design
concepts are encouraged and comparable materials and methods
approved by the Commission may be utilized for exterior and
interior wall construction.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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Earliest possible date of adoption: November 15, 1996
For further information, please call: (512) 463-5505
♦ ♦ ♦
Chapter 297. Compliance and Enforcement
37 TAC §297.14
The Commission on Jail Standards proposes an amendment to
˘297.14, concerning Compliance and Enforcement to establish
eligibility requirements for out-of-state inmates and require
counties outline procedures during a disturbance.
Jack E. Crump, executive director, has determined that for the
first five year period the section is in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the sections.
Mr. Crump also has determined that for each year of the first
five years the section is in effect the public benefits anticipated
as a result of enforcing the section as proposed will be to
maintain the transfer of only a certain type of inmate and
security during a disturbance.
There will be no effect on small businesses. There is no
anticipated economic cost to persons who are required to
comply with the sections as proposed.
Comments on the proposal may be submitted to Flint H. Britton,
P. O. Box 12985, Austin, Texas 78711, (512) 463-5505.
The amendment is proposed under Government Code, Chapter
511, which provides the Texas Commission on Jail Standards
with the authority to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment,
maintenance and operation of county jails.
The statute that is affected by the rule is the Local Government
Code, Chapter 351, §351.002 and §351.015.
§297.14. Contract With Other States For Housing Non-Texas
Inmates.
(a) At a minimum all contracts shall:
(1)-(4) (No change.)
(5) require that inmates with a record of institutional
violence, escape, or attempted escape from secure custody are not
eligible for transfer.
(6)[(5)] require that all appropriate medical information
be provided prior to transfer, to include certification of tuberculosis
screening or treatment;
(7)[(6)] require provisions for termination of contract
within 90 days by receiving entity.
(b) The receiving entity shall develop and implement a
written procedure outlining the coordination of law enforcement
activities in the case of riot, rebellion, escape, or other situations
requiring assistance from city, county, or state law enforcement
agencies. The procedure shall be submitted to the Commission
for approval after consultation with the county sheriff and the
chief of police and written concurrence from the assistant director
of the Texas Department of Public Safety.
(c)[(b)] The receiving entity shall provide the Commission
with a statement of custody level capacity and availability.
(d)[(c)] All operational requirements shall meet or exceed
Texas Minimum Jail Standards and require Commission approval
prior to transfer of inmates andimplementation.
(e)[(d)] All receiving entities shall maintain a certificate of
compliance from the Commission.
(f)[(e)] Copies of signed contracts, along with addenda, shall
be submitted to the Commission.
(g)[(f)] The receiving entity shall promptly notify the Com-
mission of any major incidents, including escapes.
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Commission on Jail Standards
Earliest possible date of adoption: November 15, 1996
For further information, please call: (512) 463-5505
♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE
Part VI. Texas Commission for the Deaf
and Hard of Hearing
Chapter 183. Board for Evaluation of Inter-
preters and Interpreter Certification
Subchapter D. Denial, Suspension, or Revoca-
tion of a Certificate
40 TAC §183.511
The Texas Commission for the Deaf and Hard of Hearing
proposes an amendment to §183.511, concerning Certification
of Felons. This amendment is proposed to identify the need for
persons who have been convicted of a Felony to be allowed
to become employed in the profession of interpreting. Proof
of rehabilitation is required before being allowed to pursue this
career.
David W. Myers, Executive Director, has determined that there
will be no fiscal implication for state or local government as a
result of the amendment of this section.
Mr. Myers also has determined that the public benefit antici-
pated as a result of this amendment will be an impact on the
board’s authority to enforce the rules of operation. There will
be no effect on small businesses. There is no anticipated eco-
nomic hardship to persons required to comply with the section
as proposed.
Comments on the proposal may be submitted to Angela Bryant,
Board for Evaluation of Interpreters, Texas Commission for the
Deaf and Hard of Hearing, P.O. Box 12904, Austin, Texas
78711-2904.
This amendment is proposed under the Human Resources
Code, §81.006(b) (3), which provides the Texas Commission
for the Deaf and Hard of Hearing with the authority to adopt
rules for administration and programs.
The proposed amendment affects Texas Administrative Code,
Title 40, Chapter 183, Subchapter D, §183.511.
§183.511. Certification of Felons.
(a) Refer to the [Administrative Procedure and Texas Regis-
ter Act] [(]Texas Civil Statutes, Article 6252-13c[)].
(b) Persons convicted of a felony may request TCDHH
commission approval to make application to become a certi-
fied interpreter by providing a letter verifying the actual con-
viction(s),dates, probation, evidence of successful rehabilitation,
and any other evidence the person wishes the commission to con-
sider.
(c) If the criminal conviction is directly related to the
profession of an interpreter, the commission shall consider:
(1) the nature and seriousness of the crime;
(2) the relationship of the crime to the purposes for
requiring a certification or application to be an interpreter;
(3) the extent which a certificate or application might
afford an opportunity to repeat the criminal activity in which the
individual had been involved; and
(4) the relationship of the crime to the ability, capac-
ity, or fitness required to perform the duties and discharge the
responsibilities of an interpreter.
(d) In making a determination whether to allow applica-
tion to become a certified interpreter, the commission shall con-
sider the following evidence:
(1) the extent and nature of the person’s past criminal
activity;
(2) the age of the person at the time of the of crime;
(3) the amount of time that has elapsed since the
person’s last criminal activity;
(4) the conduct and work activity of the person prior
to and following the criminal activity;
(5) evidence of the person’s rehabilitation or rehabil-
itative effort while or following release;
(6) other evidence of the person’s present fitness, in-
cluding letters of recommendation from prosecution, law enforce-
ment, and correctional officers who prosecuted, arrested, or had
custodial responsibility for the person; the sheriff and chief of
police in the community where the person resides; and any other
person in contact with the convicted person.
(e) It shall be the responsibility of the applicant to
the extent possible to secure and provide to the commission
recommendations from the prosecution, law enforcement, and
correctional authorities; the applicant shall also furnish proof
in such form as may be required by the commission that he/
she has maintained a record of good conduct and has paid all
outstanding court costs, supervision fees, fines, and restitution as
may have been ordered in all criminal cases in which he/she has
been convicted.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: November 15, 1996
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For further information, please call: (512) 451-8494
♦ ♦ ♦
Part XIX. Texas Department of Protective
and Regulatory Services
Chapter 732. Contracted Services
Subchapter L. Contract Administration
40 TAC §732.246
The Texas Department of Protective and Regulatory Services
(TDPRS) proposes an amendment to §732.246, concerning
equipment, in its Contracted Services chapter. The purpose
of the amendment is to allow TDPRS to use federal dollar limits
for purposes of requiring a contractor to capitalize equipment
and to define equipment.
Cindy Brown, acting deputy director for finance, has determined
that for the first five-year period the proposed section will be
in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the section.
Ms. Brown also has determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of enforcing the section will be that contract providers
will have more reasonable limits for the purpose of capitalizing
equipment and defining equipment. There will be no effect on
small businesses. There is no anticipated economic cost to
persons who are required to comply with the proposed section.
Questions about the content of the proposal may be directed to
Charles Gembinski, Jr. at (512) 438-3790 in TDPRS’s Contract
Administration section. Written comments on the proposal
may be submitted to Supervisor, Rules Unit, Media and Policy
Services-030, Texas Department of Protective and Regulatory
Services E-205, P.O. Box 149030, Austin, Texas 78714-9030,
within 30 days of publication in the Texas Register.
The amendment is proposed under the Human Resources Code
(HRC), Chapter 40, which describes the services authorized
to be provided by the Texas Department of Protective and
Regulatory Services; and authorizes the department to enter
into agreements with federal, state, or other public or private
agencies or individuals to accomplish the purposes of the
programs authorized by the HRC; and grants authority to
contract to that Department.
The amendment implements the HRC, Chapter 40, which au-
thorizes the department to enter into agreements with federal,
state, or other public or private agencies or individuals to ac-
complish the purposes of the programs authorized by the HRC
and which authorizes the department to enter into contracts as
necessary to perform any of its powers or duties.
§732.246. Equipment.
(a) Equipment is definedin 45 Code of Federal Regulations
(CFR) Part 74 and the Office of Federal Financial Management,
Office of Management and Budget (OMB) Circulars[as an article
of tangible personal property costing $50 or more and having a
useful life expectancy of more than one year. Tangible personal
property not meeting the cost standard is considered equipment if the
life expectancy warrants the cost of the control. Tangible personal
property is any kind of property that has a physical existence except
real property. Real property is land, including land improvements,
structures, and associated property rights, but not movable machinery
and equipment].
(b)-(c) (No changes.)
(d) Contractorsmust bill equipment according to federal
regulations found in 45 CFR Part 74 and the Office of Federal
Financial Management, OMB Circulars [are prohibited from
billing equipment costing $1,000 or more per unit as a direct charge
to the contract. In cost reimbursement contracts, contractors must
use depreciation or use charges to budget equipment costing $1,000
or more].
(e)-(h) (No changes.)
This agency hereby certifies that the proposal has been reviewed by
legal counsel and found to be within the agency’s authority to adopt.
Issued in Austin, Texas, on October 4, 1996.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on October 4, 1996.
TRD-9614489
C. Ed Davis
Deputy Director, Legal Services
Texas Department of Protective and Regulatory Services
Proposed date of adoption: December 23, 1996
For further information, please call: (512) 438–3765
♦ ♦ ♦
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ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.
If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.
TITLE 7. BANKING AND SECURITIES
Part VII. State Securities Board
Chapter 115. Dealers and Salesmen
7 TAC §115.4
The State Securities Board adopts an amendment to §115.4(g),
concerning evidences of registration, without changes to the
proposed text as published in the June 21, 1996, issue of the
Texas Register (21 TexReg 5662).
Sole proprietors who are required to register in certain dual
capacities may request relief from payment of the full fee
required by The Securities Act by filing a request with the
Securities Commissioner.
The amendment clarifies that the fee reduction request proce-
dures, available to certain agents registered in dual capacities,
also include similarly situated sole proprietors. A new Form
133.36, used by an applicant to request the reduction in regis-
tration fees, is being simultaneously adopted.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under Texas Civil Statutes, Article
581, §42.B. Section 42.B provides the Board with the authority
to adopt rules reducing fees for persons required to register in
two or more capacities.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: October 29, 1996
Proposal publication date: June 21, 1996
For further information, please call: (512) 305–8300
♦ ♦ ♦
Chapter 133. Forms
7 TAC §§133.8, 133.9, 133.18
The State Securities Board adopts the repeal of three forms,
§133.8, a power of attorney form, §133.9, a corporate resolution
for power of attorney form, and §133.18, a power of attorney
form, without changes to the proposed text as published in the
June 21, 1996, issue of the Texas Register (21 TexReg 5663).
Repeal of these existing forms allows for the simultaneous
adoption of a new, revised §133.8, power of attorney form.
Three forms containing similar information are replaced by a
single, comprehensive form.
No comments were received regarding adoption of the repeals.
The repeals are adopted under Texas Civil Statutes, Article
581, §28-1. Section 28-1 provides the Board with the authority
to adopt rules and regulations necessary to carry out and
implement the provisions of The Securities Act, including
rules and regulations governing registration statements and
applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different
requirements for different classes.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: October 29, 1996
Proposal publication date: June 21, 1996
For further information, please call: (512) 305–8300
♦ ♦ ♦
7 TAC §133.8
The State Securities Board adopts new §133.8, a power
of attorney form, without changes to the proposed text as
published in the June 21, 1996, issue of the Texas Register
(21 TexReg 5663).
The new form replaces existing Form 133.8 Power of Attorney
(for a corporation), Form 133.18 Power of Attorney (for an
individual), and Form 133.9 Corporate Resolution for Power of
Attorney, which are being simultaneously repealed.
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The new form may be used by both individuals and various
types of entities, including new types of business structures.
The new form also eliminates archaic language and provides
an instruction sheet.
No comments were received regarding adoption of the new rule.
The new rule is adopted under Texas Civil Statutes, Article
581, §28-1. Section 28-1 provides the Board with the authority
to adopt rules and regulations necessary to carry out and
implement the provisions of The Securities Act, including
rules and regulations governing registration statements and
applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different
requirements for different classes.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: October 29, 1996
Proposal publication date: June 21, 1996
For further information, please call: (512) 305–8300
♦ ♦ ♦
7 TAC §133.36
The State Securities Board adopts the repeal of §133.36, the
request for multiple capacity status form, without changes to the
proposed text as published in the June 21, 1996, issue of the
Texas Register (21 TexReg 5664).
Repeal of the existing form will allow for the simultaneous
adoption of a new, revised form.
The repeal eliminates an outdated form.
No comments were received regarding adoption of the repeal.
The repeal is adopted under Texas Civil Statutes, Article 581,
§42.B. Section 42.B provides the Board with the authority to
adopt rules reducing fees for persons required to register in
two or more capacities.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: October 29, 1996
Proposal publication date: June 21, 1996
For further information, please call: (512) 305–8300
♦ ♦ ♦
The State Securities Board adopts new §133.36, a request
for reduced fees for certain persons registered in multiple
capacities form, without changes to the proposed text as
published in the June 21, 1996, issue of theTexas Register (21
TexReg 5664).
This new form corresponds with an amendment to §115.4(g),
which is being simultaneously adopted.
The new form replaces an existing form, which is being
simultaneously repealed, and reflects the revised provisions of
§115.4(g).
No comments were received regarding adoption of the new rule.
The new rule is adopted under Texas Civil Statutes, Article 581,
§42.B. Section 42.B provides the Board with the authority to
adopt rules reducing fees for persons required to register in
two or more capacities.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: October 29, 1996
Proposal publication date: June 21, 1996
For further information, please call: (512) 305–8300
♦ ♦ ♦
TITLE 22. EXAMINING BOARDS
Part XII. Board of Vocational Nurse Ex-
aminers
Chapter 240. Peer Review and Reporting
22 TAC §240.13
The Board of Vocational Nurse Examiners adopts the repeal
of §240.13, relative to Vocational Nurse Peer Review, without
changes to the proposed text as published in the April 12, 1996,
issue of the Texas Register (21 TexReg 3113).
The rule is being repealed in order to adopt a new §240.13
which is entitled Minimum Procedural Standards During Peer
Review.
No comments were received regarding the repeal of this rule.
Marjorie A. Bronk, Executive Director, has determined that for
the first five year period the rules are in effect, there will be
no fiscal implication for state or local government as a result of
enforcing or administering the rules.
The repeal is adopted under Texas Civil Statutes, Article 4528c,
§5(f), which provides the Board of Vocational Nurse Examiners
with the authority to make such rules and regulations as may
be necessary to carry in effect the purposes of the law.
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This agency hereby certifies that the repeal has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Issued in Austin, Texas, on October 3, 1996.
TRD-9614576
Marjorie A. Bronk, R.N.
Executive Director
Board of Vocational Nurse Examiners
Effective date: October 24, 1996
Proposal publication date: April 12, 1996
For further information, please call: (512) 305–8100
♦ ♦ ♦
22 TAC §240.13
The Board of Vocational Nurse Examiners adopts new §240.13,
relative to Minimum Procedural Standards During Peer Review,
without changes to the proposed text as published in the April
12, 1996, issue of the Texas Register (21 TexReg 3113).
During the 74th Legislative Session, House Bill 883 was passed
which added vocational nurses to the Nursing Practice Act
under Article 4525b, Peer Review. The language indicates that
whenever peer review involves RNs and LVNs, the peer review
committee shall include LVNs as members.
Peer review was enacted as a part of the Nursing Practice Act
in 1987 and institutions implemented peer review for both RNs
and LVNs, although LVNs were not specified in the statute.
This resulted in a lack of immunity from suit when peer review
committees handled LVNs.
The amendment will cure the immunity problem so that com-
mittees who handle both RNs and LVNs can be free from suit/
liability.
A written comment was received from the Texas Nurses
Association. The commenter suggested that the Board did not
have the authority to adopt the amendment. A public hearing
was held on September 16, 1996. No one appeared at the
hearing to give testimony or make comments. The Board and
the Attorney General representative for the Board disagreed
with the comment on the grounds that the Vocational Nurse Act
gives the Board the authority to make such rules and regulations
as may be necessary to carry in effect the purposes of the law.
The amendment is adopted under Texas Civil Statutes, Article
4528c, §5(f), which provides the Board of Vocational Nurse
Examiners with the authority to make such rules and regulations
as may be necessary to carry in effect the purposes of the law.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on October 3, 1996.
TRD-9614457
Marjorie A. Bronk, R.N.
Executive Director
Board of Vocational Nurse Examiners
Effective date: October 24, 1996
Proposal publication date: April 12, 1996
For further information, please call: (512) 305–8100
♦ ♦ ♦
Part XXV. Structural Pest Control Board
Chapter 595. Compliance and Enforcement
22 TAC §§595.6, 595.7, 595.14, 595.15
The Structural Pest Control Board adopts amendments to
§§595.6, 595.7, 595.14 and 595.15, without changes to the
proposed text as published in the July 19, 1996, issue of the
Texas Register (21 TexReg 6761).
The amendments change agency required documents to reflect
the new address and telephone numbers of the agency.
The function of the amendments requires new addresses and
telephone numbers on all Board documents.
No comments were received regarding adoption of the amend-
ments.
The amendments are adopted under Article 135b-6, which
provides the Structural Pest Control Board with the authority to
license and regulate persons who provide structural pest control
services.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on September 3, 1996.
TRD-9614436
Benny M. Mathis, Jr.
Executive Director
Structural Pest Control Board
Effective date: July 19, 1996
Proposal publication date: September 3, 1996
For further information, please call: (512) 451–7200
♦ ♦ ♦
Part XXIII. Texas Real Estate Commis-
sion
Chapter 535. Provisions of the Real Estate Li-
cense Act
Suspension and Revocation of Licensure
22 TAC §535.154
The Texas Real Estate Commission adopts an amendment
to §535.154, concerning misleading advertising by real estate
licensees, without changes to the proposed text as published
in the August 27, 1996, issue of the Texas Register (21
TexReg 8076). The amendment is necessary to clarify the
requirement contained in Texas Civil Statutes, Article 6573a,
§15(a)(6)(P), that licensees include in their advertisements
language identifying themselves as a real estate broker or
agent. Beginning January 1, 1997, the section will require
the statutory identification to be clear and conspicuous in
signs which are likely to attract the attention of motorists and
pedestrians, such as a sign placed along a street to advertise
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real estate located elsewhere. The language chosen by the
licensee to provide the statutory identification of the licensee as
a broker or agent will not comply with the proposed amendment
if the print or type is too small to be read easily from the
sidewalk or street. Although licensees may display the required
language in other ways, the section provides that language at
least as large as the largest telephone number in the sign will
be considered in compliance.
Two comments were received concerning the proposed amend-
ment. One comment suggested that the proposed text should
use the term "salesman" instead of "agent", or use "real estate
licensee" in place of "real estate broker or agent". The com-
mission determined that the statutory terms "broker or agent"
should be used in the section for consistency. Another com-
ment opposed requiring the statutory identification to be in at
least the same size as the largest telephone number, suggest-
ing that print at least half or two-thirds the size of the largest
telephone number should be sufficient. The comment also ex-
pressed concern about the expense of reprinting signs to com-
ply with the section. Since the proposal does not require the
print to be in a specific size, but instead requires the print to
be clear and conspicuous and easily readable by a motorist or
pedestrian, the section would not necessarily require any signs
to be reprinted, and the commission declined to modify the pro-
posal as suggested.
The amendment is adopted under Texas Civil Statutes, Article
6573a, §5(h), which authorize the Texas Real Estate Commis-
sion to make and enforce all rules and regulations necessary
for the performance of its duties.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Real Estate Commission
Effective date: January 1, 1997
Proposal publication date: August 27, 1996
For further information, please call: (512) 465-3900
♦ ♦ ♦
Part XXXI. Texas State Board of Exam-
iners of Dietitians
Chapter 711. Dietitians
22 TAC §§711.2, 711.5, 711.16, 711.17, 711.21
The Texas State Board of Examiners of Dietitians (board)
adopts amendments to §§711.2, 711.5, 711.16, 711.17, and
new §711.21, concerning the regulation of licensed dietitians
and provisional licensed dietitians without changes to the
proposed text as published in the May 24, 1996, issue of the
Texas Register (21 TexReg 4514).
Specifically, the sections cover the board’s operation; experi-
ence requirements for examination; clarification of continuing
education requirements; and inactive status. The new section
adds procedures for suspension of a license for failure to pay
child support.
The sections, as amended, update existing sections relating
to the regulation of dietitians. Specifically, in §711.2(s)(2)(F)
the examination fee was deleted because the board does not
collect the examination fee. This change accurately reflects
the longstanding fee and examination process provided by the
Commission on Dietetic Registration of the American Dietetic
Association or its designee. Section 711.2(s)(2)(H) adds a
new fee for reinstatement of a license suspended for failure
to pay child support. Section 711.5(d)(4)(E) is amended to
correct references to subsections. Section 711.5(d)(E)(iv) is
amended to address the percentage of time of a preplanned
professional experience program in community nutrition to be
spent in the area of clinical dietitics. Section 711.16(c)(1) and
(3) is amended to simplify the procedures for inactive license
status. Section 711.17(g)(7) and 711.17(i)(1) is amended to
clarify continuing education requirements. Section 711.21 is a
new section added to establish procedures for suspension and
reinstatement of a license for failure to pay child support under
the Family Code, Chapter 232 as added by Acts 1995, 74th
Legislature, Chapter 751, §85 (House Bill 433).
No comments were received regarding adoption of the amend-
ments and new rule.
The amendments and new section are adopted under the
Licensed Dietitian Act, Texas Civil Statutes, Article 4512h, §6,
which provides the Texas State Board of Examiners of Dietitians
with the authority to adopt rules concerning the regulation and
licensure of dietitians; §8 relating to rules on fees; and §12
relating to rules on inactive status.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas State Board of Examiners of Dietitians
Effective date: October 25, 1996
Proposal publication date: May 24, 1996
For further information, please call: (512) 458–7236
♦ ♦ ♦
TITLE 25. HEALTH SERVICES
Part II. Texas Department of Mental
Health and Mental Retardation
Chapter 401. System Administration
Subchapter D. Contracts Management for
Community-Based Services
25 TAC §§401.341-401.355
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The Texas Department of Mental Health and Mental Retarda-
tion (TDMHMR) adopts new §§401.341-401.355 of Chapter
401, Subchapter D, concerning contracts management for
community-based services. Sections 401.342, 401.343,
401.345-401.347, and 401.349-401.355 are adopted with
changes to the proposed text as published in the July 30,
1996, issue of the Texas Register (21 TexReg 7207-7214).
Sections 401.341, 401.344, and 401.348 are adopted without
changes. The repeal of §§401.381-401.386 of Chapter 401,
Subchapter E, concerning contracts management, which the
new sections would replace, is contemporaneously adopted in
this issue of the Texas Register.
The new subchapter governs the administration of all
community-based services contracts which are funded in whole
or in part by the Texas Department of Mental Health and
Mental Retardation.
Language in §401.342(c) was modified to allow reference to
other types of contracts. The term "and" was included in the
definition of "designated provider" to clarify that a designated
provider could deliver both mental retardation services and
mental health services. The definition of "facility" was modified
to mean only state hospitals, state schools, and state centers.
The definition of "start-up costs" was deleted because the term
is no longer used in the subchapter. Language was modified in
§401.345(d) to allow advance payments by the state authority
and local authorities to their contractors/subcontractors under
certain conditions. A new subsection (e) was added to
§401.345 allowing the state authority and local authorities to
include fiscal incentives and sanctions in their contracts, as
permitted by law. The phrase "for local authorities" was deleted
from the title of §401.346. The section was reorganized
and provisions relating to fiscal responsibility were separated
into those for local authorities and those for all contractors/
subcontractors. The language regarding start-up funds was
deleted and new language added that provides guidelines for a
contracting entity when it executes a contract involving advance
payments. The language regarding equipment and furniture
was modified for clarity and consistency.
The phrase referring to an entity not operated by a facility was
deleted in §401.347(a) to be consistent with the current organi-
zational structure of the department. Language in §401.347(b)
was modified to reflect the department’s organizational structure
and for consistency with state statute. The term "sanctions" was
added to §401.349(c) to allow a local authority to take actions
permitted by state statute. The title of a department rule refer-
enced in §401.350(a)(13) and (14) was updated. A subsection
was added to §401.350 requiring contracts to be consistent with
the model contracts contained in the TXMHMR Contract Man-
ual .
Section 401.351 has been renumbered to allow for the addition
of an introductory statement. The term "less than" has been
changed to "greater than" in the criteria for using the request for
proposal (RFP) method in §401.351. The word "approximate"
was added to allow for the RFP to state the approximate number
of persons to be served and the word "applicable" was added
to allow for the proposal to provide evidence of compliance
with only the TDMHMR community standards applicable to
the contract. Language has been added clarifying that, when
evaluating proposals, the contracting entity shall consider all
relevant information included in the contracting entity’s RFP.
The reference to the Texas Health and Safety Code, §534.055,
was deleted from §401.352 because it did not contain informa-
tion relevant to the section. The language in §401.353 was
reorganized for clarity. Advocacy organizations was added to
the distribution section.
Public comment was received from The Texas Council of
Community MHMR Centers, Inc., Austin; EduCare, Austin;
B & W Development Centers, Inc., Graham; Rock House,
Stephenville; Parent Association for the Retarded of Texas,
Austin; and Tarrant County MHMR Services, Fort Worth.
One commenter requested language in §401.345(a) be
changed to indicate that contracting for services is an alterna-
tive, rather than the preferred alternative, to the direct provision
of government services. Another commenter recommended
requiring the state authority and local authorities to contract for
services when contracting obtains the same or high quality of
services at a lower cost than possible through governmental
provision. The department responds that the proposed lan-
guage is consistent with the Texas Health and Safety Code,
§533.035, which requires local authorities to consider, among
other things, ultimate cost-benefit in determining whether to
become a provider of a service or to contract that service to
another organization.
A commenter suggested modifying the language in §401.345(d)
clarifying that community centers are governmental entities.
The department responds that modifying language in
§401.345(d), which allows advance payments by the state
authority and local authorities to their contractors/subcontrac-
tors under certain circumstances, makes the commenter’s
suggested change unnecessary.
The same commenter requested that §401.346(a)(4) be deleted
because requiring repayment of start-up funds reduces the
revenue available for services. The department responds that
the language regarding start-up funds was deleted and new
language added that provided guidelines for a contracting entity
when it executes a contract involving advance payments.
The commenter requested that the language contained in
§401.346(f) be included in §401.350 because the requirement
applies to the private sector as well. The commenter also
suggested changing language in §401.346(f)(1)(B) from "by a
designated provider and/or other governmental entities" to "by
a governmental or private non-profit entity." The department
responds that the section has been modified and reorganized
for clarification which addresses the commenter’s concerns.
The commenter suggested changing language in §401.347(b)
from "If a performance contract cannot be executed with a
community center" to "If the department cannot identify and
contract with a community center in that service area." The
department responds changing the language as requested by
the commenter.
The same commenter suggested adding an introductory state-
ment to §401.351. The department responds by adding an in-
troductory statement as suggested.
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The commenter recommended adding a subsection to §401.351
addressing open provider enrollment. The commenter ex-
plained that open provider enrollment allows for consumer
choice by permitting any qualified provider who meets minimum
service delivery standards/certification to enroll at any time (an
ongoing list) without requiring the local authority to make a com-
mitment for specific client numbers or dollar amounts to the
provider. The department responds that it does not have statu-
tory authority to address open provider enrollment as a pro-
curement method. The department notes that the evaluation of
the pilot projects as authorized by the Texas Health and Safety
Code, §533.0355, may result in legislative changes which would
allow open provider enrollment in the future.
The commenter requested adding a section that outlines a
dispute resolution procedure per state statute (Texas Health
and Safety Code, §534.055). The commenter also stated
that language addressing sanctions needs to be better "dove-
tailed" with the performance contract. The department responds
that state statute requires a dispute resolution procedure be
included in the contract, not the rule. Regarding sanctions, the
department has added language to §401.349(c) addressing the
commenter’s concern.
The same commenter suggested adding a section which would
list the restrictions imposed by Medicaid regulations on the sub-
contracting of department Medicaid funds (e.g., mental health
rehabilitative services). The commenter also requested adding
language identifying any services/funds that a local authority
may not subcontract for/with. The department responds that
this subchapter does not apply to Medicaid contracts and any
restrictions imposed by Medicaid would be contained in the
rules governing the Medicaid program (Chapter 409 of this title)
and in federal Medicaid regulations. In the rule as adopted, the
department has not identified any services/funds that a local
authority may not subcontract for/with.
The commenter’s final observation was that the public benefit
statement seemed unrelated to the most significant purposes of
the rule. The department responds that the proposed provisions
are not substantially different than the provisions contained in
the rules which are currently in effect. The main difference
is the separation of contractual issues regarding community-
based services and campus-based services.
Another commenter expressed concern that the proposed lan-
guage limits the provision of start-up funds to local authorities.
The commenter stated that if TDMHMR is truly trying to level the
playing field and remove conflict of interest then it should either
provide start-up funds to both the local authority (who is also
providing services) and to the contractor, or to neither. The de-
partment responds that the language regarding start-up funds
was deleted and new language added that provides guidelines
for a contracting entity when it executes a contract involving
advance payments to a contractor/subcontractor.
The commenter questioned why the proposal did not contain
language addressing matching funds and cited the requirement
in the current rule for local authorities to certify to the state
that it had sufficient local revenues to meet the requirements
for matching funds that exceeded state certified matching
funds. The commenter asked if the local match requirement is
addressed elsewhere. The department responds the language
referred to by the commenter relates to the Medicaid program
and this subchapter does not apply to Medicaid contracts. Local
match requirements are addressed in the performance contract
and in rules governing community MHMR centers (Chapter 401,
Subchapter G of this title).
The same commenter recommended that the language in
§401.349 be strengthened to clarify that the local authority has
the responsibility to justify its need to be a service provider and,
if it does decide to provide services, that it has the responsibility
to prove that it could not find a provider with equally high or
higher quality and lower costs. Another commenter stated
that it is a conflict of interest for local authorities to also
be providers and recommended that the department choose
whether it wants local authorities to be authorities or providers.
A third commenter stated that as long as local authorities
are competitors for services, then it is impossible for them to
objectively consider whether or not to become a provider of
services. The department responds that the language used in
the rule originates in state statute (Texas Health and Safety
Code, §533.035). Guidelines are provided within the statute
which are to be used in determining whether to be an authority
or a provider.
Two commenters expressed confusion regarding the determi-
nation for using the request for proposal (RFP) and sole source
contract procurement methods: both were applicable where
funds were less than $1,000. The department responds that
the language in the RFP subsection contained an error. The
RFP method is typically applicable to those situations where
funds are greater than $1,000. The error has been corrected.
The same commenter stated that the 10-day timeframe for
notification of potential bidders in the RFP method is too
short and suggested changing it to 30 days. The department
responds that the 10-day timeframe is only the minimum. This
allows the contracting entity flexibility in awarding a contract
within short time constraints that would not otherwise qualify as
an emergency.
Two commenters objected to the requirement contained in
§401.350(a)(12), stating that no business would open its finan-
cial or other records for inspection by a competitor. One of the
commenters stated that if a local authority was a provider of
services, then allowing it unrestricted access to a competitor’s
books and records creates a conflict of interest and gives it an
unfair advantage. Another commenter stated that only records
pertaining to consumers or services provided under the con-
tract be included. The department responds the final phrase in
the paragraph clarifies that the unrestricted access refers to the
financial and programmatic activities and services associated
with the contract/subcontract.
The same commenters objected to the language in §401.350(b)
which made a contractor’s policy for protecting and accounting
for a consumer’s funds subject to the contracting entity’s
approval. The commenters stated that if the policy was in
accordance with generally accepted accounting principles (as
required by the rule) then it should not be subject to the
contracting entity’s approval as well. The department responds
that the proper accounting of funds (i.e., using generally
approved accounting principles) does not necessarily ensure
the protection of the funds. Since the contracting entity is
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ultimately responsible for the protection and accounting of a
consumer’s funds, it should have the authority to approve a
subcontractor’s policy which governs such action.
The two commenters stated that the request for proposal
(RFP) method of awarding contracts cannot ensure choice for
consumers. The commenters added that any contract which
is funded in whole or part with Medicaid funds must have a
provision for open provider enrollment and that the department
needs to request a waiver from the Health Care Financing
Administration. The department responds that §401.342(b)(2)
states the subchapter does not apply to Medicaid contracts.
The commenter expressed concern that the language in
§401.351(a)(3)(G) allowed too much latitude for a local
authority to abuse power in the awarding of contracts. The
commenter stated that unsuccessful offerors and the public
should be allowed full access to all of the information regarding
the award of a contract and that the contracting entity should
be required to provide specific reasons as to why the proposal
selected was awarded over each other unsuccessful proposal.
Another commenter stated that unsuccessful offerors should
be allowed to receive information concerning why a specific
proposal was awarded. The department responds that any
person may submit an open records request asking for all
information regarding to the award of a contract and the
information must be provided unless it is included as an
exception in the Open Records Act. Requiring the contracting
entity to provide specific reasons as to why the awarded
proposal was selected over each other unsuccessful proposal
would be extremely burdensome and costly, especially in
those situations in which other unsuccessful offerors have not
requested such information. Since an unsuccessful offeror
is entitled to receive information concerning why its proposal
was not accepted and a copy of the successful proposal after
its selection, the department believes adequate information is
available.
Another commenter questioned if the definition of "financial or
other interest" prevented employees of a community center from
serving on boards of organizations which purchase property and
then lease it back to the center. The department responds that
the definition prevents such activity.
Regarding start-up funds, the commenter stated it was illogical
to allow the creation of another layer of bureaucracy at the
local level and then to provide it with start-up funds. The
commenter stated that if the department was interested in
creating a local entity to become the authority then it should
solicit proposals from anyone interested in becoming a local
authority. The commenter suggested that the RFP state that
start- up costs are part of the interested party’s expenses. The
commenter noted that §401.347 already allows the department
the option to contract with entities that are not community
centers. The department responds that state statute (Texas
Health and Safety Code, §534.054(b)) requires the department
to give preference to community centers when identifying a
local authority. Regarding start-up funds, the language was
deleted and new language added that provided guidelines for a
contracting entity when it executes a contract involving advance
payments to a contractor/subcontractor.
One commenter suggested language in §401.351(a)(2)(A) be
revised to state, "The contracting entity must give notice to all
known potential providers in the authority’s local service area."
The commenter suggested that the term "known" be defined
as any qualified provider in the local authority’s local service
area. The department responds that requiring a contracting
entity to know of every qualified provider in its area at all
times is unrealistic. The department believes that the proposed
language is adequate to give notice of intent to contract for
services.
Regarding §401.351(a)(2)(B)(vi), the same commenter sug-
gested adding "and selection of proposals, including the names
of all contractor’s staff or personnel who will be involved in the
procurement process." The department responds that stating
the criteria for evaluating proposals is sufficient information for
potential offerors. Including names of individuals involved in the
procurement process is irrelevant while encouraging undue and
illegal influence over the process.
Another commenter expressed concern regarding the effect the
definition of "financial or other interest" would have on who may
be appointed to advisory committees, stating that even though
a private provider who serves on an advisory committee may
not be impacted financially, decisions made by the committee
may impact the private provider’s business in other ways. The
department responds that the definition refers to those persons
and their family members who initiate or approve contracts.
Members of an advisory committee should only advise and not
be in a position to initiate or approve contracts.
The commenter stated that §401.345(a) relegates community
center providers to being the provider of last resort. The
commenter also stated that the Texas Health and Safety
Code, §533.0355, was supposed to level the field, not tilt
it in favor of private providers. The department responds
that §401.345(a) states contracting is the preferred alternative
under certain circumstances. It should not be interpreted as
relegating governmental entities to the provider of last resort.
The department notes that §533.0355 of the Texas Health and
Safety Code governs pilot projects, which are not addressed in
this rule.
Regarding limiting advance payments to community centers or
governmental entities in §401.345(d), the same commenter ex-
pressed concern that this requirement would make it impossible
to set case rates or pay capitation rates. The department re-
sponds that the language in §401.345(d) has been modified to
allow advance payments by the state authority and local authori-
ties to their contractors/subcontractors under certain conditions.
Regarding the restriction of providing start-up funds to subcon-
tractors, the commenter questioned if a local authority could
build a service within itself (not assist a provider with devel-
oping the service for the authority), but then have the service
operated by a provider. The department responds that the lan-
guage regarding start-up funds was deleted and new language
added that provided guidelines for a contracting entity when it
executes a contract involving advance payments to a contrac-
tor/subcontractor.
Regarding the repayment of start-up funds in §401.346(a)(4),
the commenter asked if this requirement included funds desig-
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nated for a pilot program. The department responds that funds
designated for a pilot program are not considered start-up funds.
The commenter stated that §401.346(f)(1)(B) was unclear and
asked if the local authority could give spin-off providers all
the property and equipment or must it be sold/rented to them.
The commenter stated that either way affects the level playing
field. The department responds that the language contained in
§401.346(f) has been modified and reorganized for clarification.
The same commenter stated that §401.345(a) and
§401.349(a)(2) were contradictory. The department re-
sponds that §401.349(a) and (a)(2) require the local authority
to consider public input, ultimate cost-benefit, and client care
issues to ensure consumer choice and the best use of public
money in determining whether to become a provider of a
service or to subcontract that service to another organization.
If the local authority finds that a contractor is able to provide
the same or higher quality service at a cost lower than possible
through governmental provision (§401.345(a)) then it would be
the best use of public money to contract that service.
The commenter stated that §401.350(a)(3) should also include
"veteran status" as protected from discrimination. The depart-
ment responds that a veteran is not constitutionally protected
from discrimination. However, in certain situations a person
with "veteran status" is given preference (e.g., hiring for em-
ployment).
Regarding §401.350(c)(2), the same commenter requested a
definition of "contractor/subcontractor," asking if it meant the
owner/officers/directors/CEO or anyone who is employed by
the contractor/subcontractor. The department responds that
the Texas Family Code, §231.006, requires certification from
the contractor/subcontractor’s sole proprietor and each partner,
shareholder, or owner with an ownership of at least 25% of the
business entity.
Regarding §401.351(a)(2)(A)(ii), the commenter suggested
adding "approximate" when referring to the number of persons
to be served by a contract. The department responds by
adding the language suggested by the commenter.
Regarding §401.351(a)(2)(C)(ii), the commenter stated that re-
quiring potential contractors to provide evidence that they cur-
rently meet all TDMHMR’s community standards is unreason-
able. The commenter stated that the requirement would limit
bidders to persons who are already providing services and not
all of the standards are applicable to every service. The depart-
ment responds that §401.351(a)(2)(C)(ii) allows for the offeror to
submit only its credentials for providing the community-based
service, including applicable certifications and licenses. Evi-
dence of compliance with the TDMHMR’s community standards
may be provided instead of, or in addition to, the credentials.
Regarding the commenter’s concern that not all of the standards
are applicable to every service, the department has added lan-
guage clarifying standards which are applicable to the contract.
The commenter stated that §401.351(a)(2)(E) does not guar-
antee that any proprietary information included in a proposal
remains confidential after the award. The department responds
that, although proprietary information is included as an excep-
tion in the Texas Open Records Act, it cannot guarantee its
confidentiality in every situation. If the contracting entity be-
lieves certain information contained in a proposal to be propri-
etary, then it has a responsibility to request an opinion from the
attorney general and act accordingly.
Another commenter questioned why the rules do not apply to
Medicaid contracts. The department responds that the rules
governing contracts for the Medicaid program are contained in
Chapter 409 of this title.
The same commenter requested deleting the definition of
"persons with a mental disability." The commenter stated that
all past and current department documents use the term
"individual" instead. The commenter also stated that the term
"mental disability" was too generic and meant nothing. The
department responds that several current department rules
use the term "persons with a mental disability" rather than
"individual." Because the term "mental disability" could be
interpreted broadly, the department has defined the term for
use in this subchapter.
A commenter objected to the definition of "priority population"
because it was not consistent with the strategic plan and state
law. The commenter also stated that priority population meant
those who are most in need and stated there was no need to
use the term in rule. The department responds that, although
the definition is not the exact language used in the strategic plan
and state law, it is consistent with its intent. The department
agrees with the commenter that priority population means those
persons most in need; however, the language relating to priority
population in the performance contract provides guidance to the
local authority on how to determine who those persons are. The
department cannot purchase services for an indefinite number
of persons using a finite number of dollars.
Regarding §401.345(c), the same commenter recommended
imposing fines and penalties if the authority must recover im-
proper payments. The department responds that any pre-
scribed fines and penalties would be included in each contract.
Regarding the "Guidelines for Annual Financial and Compliance
Audits of Community MHMR Centers (Seventeenth Revision)"
in §401.346(d), the same commenter asked how the organiza-
tion could comment when it does not know what the modifica-
tion would be. The department responds that the commenter’s
question is unclear. The department notes that language in
the preamble stated, "The Guidelines for Annual Financial and
Compliance Audits of Community MHMR Centers (Seventeenth
Revision),’ would be adopted by reference. Copies are avail-
able by contacting TDMHMR, Office of Policy Development,
P.O. Box 12668, Austin, TX 78711-2668. The guidelines in-
clude procedures required by state and federal statute as well
as procedures required by the department. Comment will be
accepted on all of the guidelines; however, the portions of the
guidelines for which the department has discretion in modifying
in response to public comment are indicated with an asterisk."
Regarding §401.349(a), the commenter recommended requir-
ing input from consumers and/or family and ensuring fam-
ily choice in addition to consumer choice. The department
responds that the language in this subsection is taken ver-
batim from state statute (Texas Health and Safety Code,
§533.035(c)). The department notes that the provision requiring
public input includes input from consumers and their families.
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Regarding family choice in addition to consumer choice, when
appropriate, the family’s choice should always be considered.
Regarding §401.351(a)(3)(C), the same commenter suggested
requiring the contracting entity to consider "consumer and/or
family choice" as well as "training and quality of staff." The
department responds that adding consideration of "consumer
and/or family choice" would be inappropriate for the Request for
Proposal (RFP) method because the RFP method is used when
the provision of service does not reference any particular person
with a mental disability. Considering "consumer and/or family
choice" would be very appropriate in awarding a contract using
the sole source method. Regarding consideration of "training
and quality of staff," the department notes that the elements
to be considered are mandated by state statute (Texas Health
and Safety Code, §534.055(f)). Although the list of elements
to be considered is not all inclusive, the contracting entity
may consider other information. Language has been added
clarifying that the contracting entity shall consider all relevant
information included in the contracting entity’s RFP.
The commenter asked if state statute required renewal of
contracts to meet the same criteria as the initial award. The
department responds that the renewal criteria is not the same
as for initial award.
The commenter requested that advocacy organizations be
included in the distribution section. The department responds
by adding advocacy organizations.
The new sections are adopted under the Texas Health and
Safety Code, Title 7, §532.015, which provides the Texas
Board of Mental Health and Mental Retardation with rulemaking
powers.
§401.342. Application.
(a) This subchapter applies to the Texas Department of
Mental Health and Mental Retardation (TDMHMR) as the state
authority for mental health and mental retardation services; to
local authorities; to state facilities contracting for community-based
services; to designated providers; and to subcontractors:
(b) This subchapter does not apply to:
(1) grants awarded pursuant to the Texas Health and
Safety Code, Chapter 535, (i.e., TDMHMR In-Home and Family
Support Program); and
(2) contracts between TDMHMR and providers for Med-
icaid services.
(c) Local authorities that are also state-operated community
MHMR services must refer to Chapter 401, Subchapter E of this
title (relating to Contracts Management) for rules governing other
contracts, such as contracts for consultant, professional services, and
support services.
§401.343. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
Acceptable proposal - A proposal that has been prepared and
submitted according to the timeframes, procedures, and format
specified in the procurement package, which indicates the offeror
can meet the minimum requirements specified in the procurement
package, and is made by an offeror who is legally eligible to receive
state and/or federal funds.
Community-based services - Mental health and/or mental retardation
services provided in the community that are designated in the perfor-
mance contract, performance memorandum, subcontracts, designated
provider contract, or community-based residential or nonresidential
mental health and mental retardation services.
Community center - A community mental health and/or mental
retardation center established pursuant to the Texas Health and Safety
Code, Chapter 534, Subchapter A.
Contract - Any written document (or series of documents) that
obligates a party to pay money to a person or organization in exchange
for services from that person or organization or that obligates a party
to provide services in exchange for money.
Contracting entity - The entity that disburses the funds for services
pursuant to a contract/subcontract. This may be the state authority or
a local authority.
Contractor - An entity that provides services for funds pursuant to a
contract.
Designated provider - Pursuant to the Texas Health and Safety Code,
§534.054, a service provider with whom TDMHMR contracts for the
delivery of a specific community-based mental health and/or mental
retardation service in a specified local service area of the state. The
term does not include a local authority.
Emergency - A state of imminent peril to the health, safety, or
welfare of employees, persons served, or the general public.
Facility - Any state hospital, state school, or state center.
Financial or other interest - The condition that exists when an
employee or officer of TDMHMR or a local authority who initiates
or approves contracts has or intends employment with a contractor/
subcontractor; paid consultation with a contractor/subcontractor;
membership on a contractor/subcontractor’s board of directors; or
ownership of stock, partnership, or other substantial interest in
a contractor/subcontractor, as defined in Local Government Code,
§171.002. The term also applies to the condition that exists when a
person related within the second degree of consanguinity or affinity
(as described in §401.353 of this title (relating to Exhibits) as Exhibit
A) to such an employee or officer participates in such activities.
Fund accounting - Method of accounting that tracks expenditures by
strategy and source of funds and allows an accurate comparison of
total revenues and total expenditures by fund source.
Historically underutilized business (HUB) - A for-profit corporation,
sole proprietorship, partnership, or joint venture in which at least
51% of all classes of the shares of stock or other equitable securities
are owned by one or more persons who have been historically
underutilized (socially disadvantaged) because of their identification
as members of the following groups: Black American, Hispanic
American, Asian Pacific American, Native American, and Women.
These persons must have a proportionate interest and demonstrate
active participation in the control, operation, and management of the
business.
Local authority - An entity to which the Texas Board of Mental
Health and Mental Retardation delegates its authority and responsi-
bility within a specified region for the planning, policy development,
coordination, resource development and allocation, and for supervis-
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ing and ensuring the provision of mental health services to persons
with mental illness and/or mental retardation services to persons with
mental retardation in one or more local service areas pursuant to a
performance contract.
Local service area - A geographic area composed of one or more
Texas counties delimiting the population which may receive services
from a local authority.
Offeror - An entity that submits to a contracting entity a proposal to
be considered for a contract.
Performance contract - The contract between the state authority
and a local authority in which the state authority agrees to pay the
local authority a specified sum for ensuring the provision of specified
mental health and/or mental retardation services in a local service
area. The term includes a performance memorandum.
Persons with a mental disability - Persons with mental illness, mental
retardation, or a related condition, or a pervasive developmental
disorder, and persons younger than four years of age who are eligible
for Early Childhood Intervention services.
Priority population - Groups of persons with a mental disability
identified in the performance contract for whom the state authority
purchases mental health and/or mental retardation services.
Procurement package - The request for proposals and any other
associated documentation that serves to describe the requirements of
the contract.
Proposal - Documents prepared by an offeror in response to a
procurement package.
State authority - The Texas Department of Mental Health and Mental
Retardation (TDMHMR).
Subcontractor - An entity that provides services for funds pursuant
to a contract with a local authority.
Term - The period of time during which a contract is in effect and
which is identified by starting and ending dates.
TDMHMR - The Texas Department of Mental Health and Mental
Retardation.
Treatment plan - The systematic, organized compilation of informa-
tion relevant to the services provided to an individual admitted for
services provided using funds received from or through TDMHMR.
§401.345. Authority Accountability.
(a) Procurement by government agencies must be conducted
so as to obtain the most effective use of public monies. Contracting
is the preferred alternative to direct provision of government services
when contracting obtains the same or higher quality of services
at a lower cost than possible through governmental provision.
The state authority regulates all procurements for community-based
services using TDMHMR funds to promote maximum free and open
competition whenever feasible.
(b) The state or local authority may terminate a contract
immediately or remove persons served when the life, health, welfare,
or safety of persons served is endangered or could be endangered
either directly or through the contractor/subcontractor’s willful or
negligent discharge of duties under the contract, including failure
to deliver services in accordance with the terms and conditions of
the contract, or if the state or local authority has reason to believe
that the contractor/subcontractor has engaged in the misuse of state
or federal funds, fraud, or illegal acts.
(c) The state or local authority may recover improper pay-
ments when it is verified that its contractor/subcontractor has been
overpaid because of improper billing or accounting practices or fail-
ure to comply with the contract terms, and repayment will be claimed,
at the proportional rate of payment, for such services. The determi-
nation of impropriety is based on federal, state, and local laws and
rules; state or local authority procedures; contract provisions; or sta-
tistical data on program use compiled from paid claims and other
sources of data.
(d) The state authority and local authorities may make
advance payments to a contractor/subcontractor if:
(1) the payments meet a public purpose;
(2) sufficient controls are in place to ensure accomplish-
ment of the public purpose; and
(3) the payments are in exchange for services or other
consideration of equal value.
(e) The state authority and local authorities may include fiscal
incentives and sanctions in their contracts, as permitted by law.
§401.346. Fiscal Requirements.
(a) Fiscal requirements for local authorities.
(1) Local authorities must use fund accounting as required
in the performance contract.
(2) In accordance with Texas Health and Safety Code,
§534.035, periodic program reviews and management audits will
be conducted in sufficient quantity and type to provide reasonable
assurance that adequate and appropriate fiscal controls exist in local
authorities.
(3) Pursuant to the Texas Health and Safety Code,
§534.068, local authorities, with the exception of state-operated
community MHMR services, must annually submit to TDMHMR
copies of financial and compliance audits in accordance with the
"Guidelines for Annual Financial and Compliance Audits of Com-
munity MHMR Centers (Seventeenth Revision)," which is herein
adopted by reference and available by contacting TDMHMR, Office
of Management Audit, P.O. Box 12668, Austin, Texas 78711-2668.
(4) At the end of each contract term, the local authority
must return to the state authority any state or federal funds received
from or through TDMHMR which have not been encumbered.
(b) Fiscal requirements for all contractors/subcontractors.
(1) A contracting entity that chooses to make advance
payments to its contractor/subcontractor must execute a contract
with that contractor/subcontractor that ensures compliance with
§401.345(d) of this title (relating to Authority Accountability) and
which:
(A) states the specific purposes for which the pay-
ments will be used;
(B) identifies the proper ownership of any capital
property and equipment purchased with the payments;
(C) states that the contractor/subcontractor will re-
ceive any required licensure, accreditation, and/or certification to pro-
vide the contracted services within a specific timeframe; and
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(D) states an obligation of the contractor/subcontrac-
tor to perform services or functions in accordance with identified
performance expectations.
(2) Equipment and furniture are defined as nonconsum-
able property having a value of at least $500 and a useful life of
more than one year. Equipment and furniture purchased under a
specific community-based service contract budget are subject to an
equitable claim by state and federal government as follows:
(A) Control of equipment and furniture. A control
system must be maintained by the contractor/subcontractor to ensure
adequate safeguards to prevent loss, damage, or theft of the property.
Any loss, damage, or theft must be investigated. The control system
must indicate the source of funds (state, federal, other) used in the
purchase of the equipment and furniture.
(B) Disposition of equipment and furniture.
(i) Equipment and furniture purchased with
TDMHMR funds by a governmental entity belong to the govern-
mental entity.
(ii) Equipment and furniture purchased with
TDMHMR funds by a private non-profit entity belong to the state
authority and cannot be disposed without approval from the state
authority.
(iii) Disposition of equipment and furniture pur-
chased with federal funds must be made according to the provision
of federal OMB A-102, A-87, and any other applicable federal reg-
ulations.
§401.347. Procurement of Performance Contracts.
(a) The state authority shall identify an entity to serve as
the local authority for each service area and enter into a performance
contract with it. In identifying a local authority for a service area, the
state authority shall give preference to a community center located in
that service area and will attempt to execute a performance contract
with that community center.
(b) If the state authority cannot identify and contract with a
community center in a service area, the state authority shall designate
a state-operated community services as the local authority for that
service area or will execute a performance contract with another
agency, entity, or organization to be the local authority for that service
area.
§401.349. Contracts by a Local Authority.
(a) The local authority shall consider public input, ultimate
cost-benefit, and client care issues to ensure consumer choice and the
best use of public money in:
(1) assembling a network of service providers; and
(2) determining whether to become a provider of a service
or to subcontract that service to another organization.
(b) Contracts between a local authority and a subcontractor
providing specific community-based services must be consistent with
the local authority’s performance contract.
(c) A local authority may take the same remedy actions and
sanctions with its subcontractors as are available to the state authority
as defined in the local authority’s performance contract.
§401.350. Provisions for All Contracts.
(a) All contracts governed by this subchapter must contain,
but are not limited to, provisions stating:
(1) the beginning and ending date of the contract;
(2) the method of payment and maximum amount payable
under the contract;
(3) that no person will be excluded from participation in,
denied the benefits of, or discriminated against, in any program or
activity funded by the contract on the grounds of race, color, national
origin, religion, sex, age, disability, or political affiliation;
(4) that all records pertinent to the contract, including
appropriate treatment plans, will be retained by the contractor/
subcontractor for a period of five years;
(5) that all client-identifying information will be main-
tained by the contractor/subcontractor as confidential, in accordance
with applicable law and TDMHMR rules;
(6) that the contractor/subcontractor is not held in
abeyance or barred from the award of a federal or state contract at
the time of executing the contract;
(7) that any allegation of abuse, neglect, or exploitation
of persons served under the contract will be reported in accordance
with applicable law, including TDMHMR rules, rules of the Texas
Department of Protective and Regulatory Services, and rules of the
Texas Department of Health;
(8) that AIDS/HIV workplace guidelines, similar to those
adopted by TDMHMR, and AIDS/HIV confidentiality guidelines,
consistent with state and federal law, will be adopted and imple-
mented by the contractor/subcontractor;
(9) that if, as a result of a change to a TDMHMR
rule, state or federal law, or community standard, the contractual
obligations of the contractor/subcontractor are materially changed or a
significant financial burden is placed on the contractor/subcontractor,
the parties may renegotiate in good faith to amend the contract;
(10) that the contractor/subcontractor will comply with
relevant TDMHMR rules and community standards, certifications,
accreditations, and licenses, as specified in the contract;
(11) that services will be provided in accordance with the
treatment plans of persons served;
(12) that pursuant to Texas Health and Safety Code,
§534.060, the contracting entity and its representatives, including
independent financial auditors, shall have unrestricted access to all
facilities, records, data, and other information under the control of
the contracting entity or its contractors/subcontractors as necessary
to enable the contracting entity to audit, monitor, and review all
financial and programmatic activities and services associated with
the contract/subcontract;
(13) that the contractor/subcontractor shall provide suffi-
cient information to the contracting entity to enable the contracting
entity to receive criminal history record information on the contrac-
tor/subcontractor’s applicants or employees, pursuant to the Texas
Health and Safety Code, §533.007 and Chapter 250, the Texas Gov-
ernment Code, §411.115, and Chapter 404, Subchapter H of this title
(relating to Criminal History Clearances) and
(14) that if an applicant or employee of the contractor/
subcontractor has a criminal history relevant to his or her employment
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as described in Chapter 404, Subchapter H of this title (relating to
Criminal History Clearances), then the contractor/subcontractor will
take appropriate action with respect to the applicant or employee,
including terminating or removing the employee from direct contact
with persons with a mental disability served by the contractor/
subcontractor.
(b) Contracts which require the contractor/subcontractor to
assume responsibility for the funds of persons with a mental disability
must contain provisions which require the contractor/subcontractor to
have and abide by a written policy for protecting and accounting
for such funds in accordance with generally accepted accounting
principles and is subject to approval by the contracting entity.
(c) All contracts with the exception of the performance
contract must include, but are not limited to:
(1) a statement that if a contract is for the provision of
residential services in a family home, then the home will be used only
to house disabled persons and may not be used as a restitution center,
a home for substance abusers, or a halfway house. For purposes of
this paragraph, "family home" and "disabled persons" are defined as
in the Community Homes for Disabled Persons Location Act, Texas
Human Resources Code, Chapter 123; and
(2) a certification that the contractor/subcontractor or
offeror is not more than 30 days delinquent in child support payments
and eligible to receive payments from state funds as required by the
Texas Family Code, §231.006.
(d) All contracts with the exception of the performance
contract must be consistent with the model contracts contained in
the TXMHMR Contracts Manual.
§401.351. Methods of Procurement.
The state authority and all local authorities shall procure community-
based services to be provided by another organization through one of
the methods described in this section.
(1) Request for Proposal (RFP). A contract may be
procured using the request for proposal method in accordance with
this subsection.
(A) Determination of method. A contract must be
procured through the RFP method unless a determination is made
that the sole source method is permissible under this section. The
RFP method is typically applicable to those situations where funds
of greater than $1000 are available to the contracting entity for the
provision of a service without reference to a particular person with a
mental disability.
(B) Solicitation.
(i) The contracting entity must make a reasonable
effort to give notice of the intent to contract for services to each
potential provider in the authority’s local service area. An RFP
must be published in a local newspaper or professional association
newsletter, or solicited through announcements by direct mail to all
known providers by the contracting entity at least 10 days, but not
more than 60 days, prior to the due date of submission of proposals.
An RFP must contain, but is not limited to, the following information:
(I) the community-based service to be pur-
chased;
(II) the approximate number of persons with a
mental disability to be served pursuant to the contract;
(III) the geographic area to be served pursuant
to the contract;
(IV) applicable funding limitations;
(V) method of payment;
(VI) the contract term;
(VII) any limitations on who may submit a
proposal and any limitations in the services;
(VIII) the procedure for requesting a procure-
ment package; and
(IX) the date by which proposals must be sub-
mitted.
(ii) A contracting entity must provide a procure-
ment package to each entity that requests one. No requirement that
restricts competition by unreasonably eliminating or limiting partici-
pation in the procurement process may be included in the procurement
package. A procurement package must contain:
(I) a detailed description of the community-
based services to be purchased, including all information included
in the RFP;
(II) a detailed description of information to be
included in a proposal;
(III) instructions for the submission of questions
concerning the procurement by potential offerors;
(IV) instructions for the submission of propos-
als;
(V) requirements that a potential offeror must
fulfill to participate in the procurement process, including assurances
that:
(-a-) the offeror has made no attempt nor
will make any attempt to induce any person or firm to submit or
not submit a proposal;
(-b-) the offeror has arrived at the proposal
independently without consultation, communication, or agreement for
the purposes of restricting competition;
(-c-) the offeror and its officers or employees
have no relationship now or will have no relationship during the
contract period that interferes with fair competition or that is a
financial or other conflict of interest, real or apparent; and
(-d-) no member of the offeror’s staff or
governing authority has participated in the development of specific
criteria for award of the contract, nor will participate in the selection
of the proposal to be awarded the contract.
(VI) the criteria for evaluation of proposals.
(iii) A proposal must include, but is not limited to,
the following information:
(I) the offeror’s name, address, telephone num-
ber, and type of legal entity;
(II) the offeror’s credentials for providing the
community-based service, including applicable certifications, li-
censes, and/or evidence of compliance with applicable TDMHMR
community standards;
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(III) information concerning the factors set forth
in subparagraph (C)(iii) of this paragraph.
(iv) Changes to a procurement package may be
made by the contracting entity prior to the date designated for
submission of proposals, provided all offerors that have obtained a
procurement package are notified of the change and are provided fair
opportunity to respond.
(v) Except as provided in the Texas Open Records
Act, Texas Government Code, Chapter 552, all information submitted
in a proposal is confidential until a contract has been awarded.
(vi) Any amendments to a proposal must be made
by the offeror in writing and must be received prior to the submission
date for proposals.
(vii) The contracting entity must document all
transactions concerning contracts.
(viii) The contracting entity may validate any infor-
mation in a proposal by using outside sources or materials.
(C) Award.
(i) For a proposal to be considered for award,
the offeror must follow all instructions and meet all requirements
specified in the procurement package.
(ii) Clarification or confirmation of information
submitted in a proposal may be obtained if such information is
necessary to complete the award process; however, no offeror may be
given information which would give that offeror an unfair competitive
advantage.
(iii) The award of a contract is made by determining
the lowest and best proposal. The determination shall include
consideration of any relevant information included in the RFP,
including:
(I) price;
(II) the ability of the offeror to perform the
contract and to provide the required services;
(III) whether the offeror can perform the con-
tract or provide the services within the period required, without delay
or interference;
(IV) the offeror’s history of compliance with the
laws relating to its business operations and the affected services and
whether it is currently in compliance;
(V) whether the offeror’s financial resources are
sufficient to perform the contract and to provide the services;
(VI) whether necessary or desirable support and
ancillary services are available to the offeror;
(VII) the character, responsibility, integrity, rep-
utation, and experience of the offeror;
(VIII) the quality of the facilities and equipment
available to or proposed by the offeror;
(IX) the ability of the offeror to provide conti-
nuity of services; and
(X) the ability of the offeror to meet all applica-
ble written policies, principles, and regulations.
(iv) Negotiation may be conducted either to com-
plete the procurement process or to complete an evaluation of an ac-
ceptable proposal. When only one proposal has a reasonable chance
of being awarded, contract staff and the potential contractor/subcon-
tractor will negotiate the contract requirements as necessary to com-
plete the procurement process. When more than one acceptable pro-
posal is received, negotiation is used to further evaluate competitive
proposals and to select one or more for award. In this situation, no
potential contractor/subcontractor is given information that will give
the contractor/subcontractor a competitive advantage over the other
potential contractors/subcontractors.
(v) An RFP may be canceled without award for any
reason or for no reason.
(vi) Each offeror who submits an acceptable pro-
posal but is not awarded a contract is entitled to timely notification
in writing that the proposal is no longer being considered.
(vii) Upon written request, an unsuccessful offeror
is entitled to receive information concerning why its proposal was
not accepted.
(2) Sole source. A contract may be procured using the
sole source method in accordance with this section.
(A) Determination of method. The sole source
method is typically applicable in those situations where funds are
available for the provision of services and certain conditions exist
which indicate that the RFP method is not appropriate.
(i) A contract may be procured using the sole
source method, only if:
(I) it is documented that only one source can or
will provide the needed services;
(II) the contract is with another governmental
entity;
(III) there exists an emergency situation in
which a delay may result in harm to person(s) with a mental
disability who is to receive the community-based service;
(IV) the contract is for less than $1,000 for a
one-year period; or
(V) no acceptable proposal was received through
a substantially similar RFP within the previous 12 months.
(ii) A contract procured using the sole source
method pursuant to clause (i)(III) of this subparagraph, may be for
a term of only six months or for the balance of the fiscal year,
whichever is greater.
(iii) A contract procured using the sole source
method pursuant to clause (i)(IV) of this subparagraph may not be
divided in order to qualify for the sole source method.
(iv) The contracting entity must justify and docu-
ment awarding a sole source contract. Documentation must accu-
rately and concisely substantiate the necessity for a sole source con-
tract on the basis of one or more of the reasons listed in clause (i) of
this subparagraph.
(B) Award. The procedure for awarding contracts
using the sole source method is established by the contracting entity.
§401.352. Renewal of All Contracts.
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All contracts governed by this subchapter are renewed in accordance
with the Texas Health and Safety Code, §534.065.
§401.353. Exhibits.
Exhibit A - Nepotism - Civil Law: Degrees of Relationship,
referenced in this subchapter, is available from the Texas Department
of Mental Health and Mental Retardation, P.O. Box 12668, Austin,
Texas 78711-2668.
§401.354. References.
The following laws and rules are referenced in this subchapter:
(1) Chapter 404, Subchapter H of this title (relating to
Criminal History Clearances);
(2) Local Government Code, §171.002;
(3) Texas Family Code, §231.006;
(4) Uniform Grant and Contract Management Act of
1981, as amended, Texas Government Code, Chapter 783;
(5) Uniform Grant and Contract Management Standards
for State Agencies, Governor’s Office of Budget and Planning;
(6) Texas Government Code, Subchapter A, §§2254.001
et seq; Subchapter B, §§2254.021 et seq; §411.115; and Chapter 572,
Subchapter C;
(7) Texas Health and Safety Code, Title 7, Chapters 532,
533, 534, 535, and 551;
(8) Texas Human Resources Code, Chapter 123; and
(9) Texas Open Records Act.
§401.355. Distribution.
This subchapter shall be distributed to:
(1) members of the Texas Board of Mental Health and
Mental Retardation;
(2) executive and program staff of Central Office;
(3) chairpersons, board of trustees or governing body, and
chief executive officers, all local authorities and designated providers;
(4) all TDMHMR facilities; and
(5) advocacy organizations.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on October 4, 1996.
TRD-9614527
Ann Utley
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: November 1, 1996
Proposal publication date: July 30, 1996
For further information, please call: (512) 206-4516
♦ ♦ ♦
Subchapter E. Contracts Management
25 TAC §§401.381-401.386
The Texas Department of Mental Health and Mental Retardation
(TDMHMR) adopts the repeal of §§401.381-401.386 of Chapter
401, Subchapter E, concerning contracts management, without
changes to the proposal as published in the July 30, 1996,
issue of the Texas Register (21TexReg7214). New sections
which would replace these are contemporaneously adopted in
this issue of the Texas Register.
The repeal allows for the adoption of a new subchapter.
No public comment was received on the proposed repeals.
The repeals are adopted under the Texas Health and Safety
Code, Title 7, §532.015, which provides the Texas Board of
Mental Health and Mental Retardation with rulemaking powers.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on October 4, 1996.
TRD-9614528
Ann Utley
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: November 1, 1996
Proposal publication date: July 30, 1996
For further information, please call: (512) 206-4516
♦ ♦ ♦
Subchapter I. Certification of Community Resi-
dential Programs
25 TAC §§401.553-401.559, 401.561, 401.562, 401.564,
401.565
The Texas Department of Mental Health and Mental Retar-
dation (TDMHMR) adopts amendments to §§401.553-401.559,
401.561, 401.562, 401.564, and 401.565 of Chapter 401, Sub-
chapter I, concerning certification of community residential pro-
grams. Sections 401.553, 401.555, 401.556, 401.559, 401.561,
and 401.565 are adopted with changes to the proposed text as
published in the August 6, 1996, issue of the Texas Regis-
ter (21 TexReg 7327). Sections 401.554, 401.557, 401.558,
401.562, and 401.564 are adopted without changes and will not
be republished.
The amendments permit foster group homes licensed by the
Texas Department of Protective and Regulatory Services (TD-
PRS) to be granted alternative certification; the existing rule ref-
erences only foster family homes for children. The existing rule
references the Texas Department of Human Resources as the
licensing agency for foster homes; the reference is revised to
reflect that licensing authority now rests with TDPRS. Language
has been added in §401.562(d) clarifying that enforcement ac-
tion will be taken when a residential provider subject to certifica-
tion refuses to comply with the subchapter. New subsection (e)
of the same section was added which describes how a waiver
may be granted in exceptional cases. The amendments also
update language to reflect recent organizational changes within
the department.
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In §401.553, a section number referenced in the definition
of "alternative certification status" has been corrected. Also,
within that section, the term "state operated community-based
MHMR services division" has been corrected to read "state
operated community MHMR services (SOCS);" the term has
been corrected within the definition of "mental retardation
authority," as well.
In §401.555(1), the title of 1988 TDMHMR Community Stan-
dards for Individuals with Mental Retardation has been changed
to be consistent with the title as used in the reference section.
A technical correction has been made to a reference within the
paragraph, as well.
To reflect the chronological sequence of actions, a sentence
from §401.556(1) has been reordered to create a new para-
graph (3), with a subsequent reordering of the remaining para-
graphs. A technical correction has been made to a reference
in paragraph (2) and a grammatical error in paragraph (4) has
been corrected by inserting the phrase "the Certification Sec-
tion will" for "it shall."
In §401.559, the phrase "TXMHMR Commissioner or his/her
designee" has been deleted; it should have been deleted upon
proposal.
In §401.561, the term "requisite" has been deleted in subsection
(b). In subsection (e) of that same section, language has been
modified to clarify that residents, parents of minor residents,
and guardians are to receive notice when the program fails to
obtain or maintain certification.
Advocates and advocacy organizations have been added to the
distribution list in §401.565.
No public hearing was requested or held concerning the
proposal. Written comments were received from the Parent
Association for the Retarded of Texas.
The commenter stated that too much of the existing rule
language was designated as "no change," making the proposal
difficult to read, adding that as a result it was difficult to
understand how the procedures described in the rule were
intended to work. The commenter specifically questioned
the use of the "no change" designation in §401.557(1)(A)-(E)
and asked what was being stipulated in the passage. The
department responds that use of the "no change" designation
is permitted by the Texas Register for those blocks of text
for which amendments are not proposed. However, the
department evaluates on a case-by-case basis whether the full
text of rules proposed for amendment should be included in
the review copies which it distributes to concerned members of
the public. Concerning §401.557(1), the department explains
that no amendments were proposed to subparagraphs (A)-(E).
Including the missing language would not have aided readers
in understanding the intent of the amendments which were
proposed in §401.557(1). The department will continue to
evaluate on a case-by-case basis whether the full text of rules
proposed for amendment should be included in the review
copies which it distributes to concerned members of the public.
Concerning the same passage, the commenter questioned what
the department means by "substantial compliance" with appli-
cable standards, and stated that amending the language as
proposed would lower the quality of care and safeguards for
residents in certified programs. The department responds that
the definition of "substantial compliance" was not printed in ei-
ther the review copies or in the Texas Register because no
amendments were proposed to the definition which appears
§401.553. The definition reads: "Ninety percent compliance
with each standard." The department disagrees that the amend-
ments lower the quality of care and safeguards for residents in
certified programs; instead, the amendments are intended to
acknowledge the department’s adoption of the Quality Assur-
ance and Improvement System (QAIS) described in recently
adopted new rules in Chapter 408, Subchapter C, governing
Quality Assurance and Improvement System (QAIS) for Men-
tal Retardation Services and Supports. QAIS is based on the
Outcome Based Performance Measures of The Accreditation
Council which are used by public and private programs through-
out the country to ensure that the rights, safety, health, and
well-being of persons receiving services in those programs are
protected. The amendments to this proposal include references
to the QAIS rule in §401.555 and §401.564.
The commenter noted that several exhibits are mentioned
repeatedly throughout the rule and asked that they be attached.
The commenter questioned whether the subchapter contains
an exhibit section and asked why it was not printed. The
department responds that no changes were proposed to either
the exhibits or to §401.563 which lists the exhibits. Therefore,
the exhibits were not distributed for public comment. The
exhibits will be attached to copies of this newly amended policy
when it is distributed, just as they are to copies of the current
policy distributed from the department’s Central Office.
Concerning §401.556, the commenter stated that seven days
does not come close to being an adequate timeframe to receive,
process, and check out business records, and to conduct a
site visit. The safety and well-being of prospective residents
must be the department’s first priority, not getting the program
open, the commenter stated, questioning what would happen if
a backlog of programs waiting for certification developed. The
commenter suggested that the time period be increased to at
least 14 calendar days. The department declines to make the
change and responds that seven days is an adequate amount
of time for the Certification Section in the department’s Central
Office to complete this final step of a detailed and involved
process. The mental retardation authorities are expected
to complete site visits, inspection of business records, and
all other activities necessary to ensure the safety and well-
being of prospective program residents prior to submitting the
application. The Certification Section has found this time period
to be an adequate amount of time to review an application. The
department further states that no backlog of applications exists
in the Certification Section at this time nor has there ever been
a backlog.
Concerning §401.562(c), the commenter requested the inclu-
sion of a requirement that documentation produced by regional
monitors after visiting a certified program must be provided to
director of quality assurance for the MRA or designated provider
as well as to the Certification Section in Central Office. The de-
partment declines to include such requirement and explains that
when regional monitors visit certified programs they already are
making a report to the MRA, usually as part of a larger project.
The provision as adopted requires that the portion of that larger
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report to the MRA which relates to the certified program be pro-
vided to the Certification Section.
Concerning §401.562(e), the commenter expressed concern
with the provision regarding 30-day waivers that might be
granted to residential programs in exceptional circumstances,
suggesting that the provision was too vague and that no
more than two waivers for a single site should be permitted.
The department responds that the provision was designed to
accommodate those rare situations when an individual has
been placed in an uncertified residential setting on respite
basis, usually in an emergency. Respite placements are
defined as lasting no longer than 30 days. Under those rare
circumstances when an appropriate alternate placement cannot
be found within the prescribed 30 days or even within two 30-
day time periods, a waiver from certification may be granted
to prevent multiple moves which might prove unnecessarily
disturbing to the individual. Certification of a program under
these circumstances would be temporary and would result in
an unjustified expenditure of state resources. The department
contends that adequate safeguards are in place through the
MRAs to ensure the health and safety of individuals placed in
uncertified programs on a waiver.
The commenter suggested that the distribution section should
specify exactly which management and program staff in Central
Office are to receive copies of the amended subchapter, and
also that advocacy groups be added as recipients. The de-
partment declines the first suggestion, noting that the Office of
Policy Development maintains an up-to-date and comprehen-
sive list of key management and program staff in Central Office
who receive copies of all proposed and adopted rules. The
second suggestion is accepted, and the department notes that
the Office of Policy Development also maintains list of advo-
cacy organizations and individuals who routinely receive copies
of rules.
The amendments are adopted under the Texas Health and
Safety Code, §532.015, which provides the Texas Mental
Health and Mental Retardation Board with broad rulemaking
authority.
§401.553. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
Applicant – A person or organization that completes the application
and application packet for certification.
Alternative certification status – The certification status which is
accorded community residential programs operating under auspices
of an MRA or directly by a designated provider which are certified,
licensed, or accredited as designated in §401.558 of this title (relating
to Alternative Certification Status).
Certification officer – The staff person designated by the mental re-
tardation authority (MRA) to assist the department in the certification
of community residential programs in the local service area.
Certification section – The section within the Office of Quality Man-
agement Texas Department of Mental Health and Mental Retardation,
which is designated as the authority on the certification of commu-
nity residential programs for individuals with mental retardation, and
which reviews programs, determines compliance with certification re-
quirements, and approves, denies, suspends, or revokes certification.
Commissioner – The commissioner of the Texas Department of
Mental Health and Mental Retardation.
Community center – A community mental health and mental
retardation center established under the Texas Health and Safety
Code, Title 7, Chapter 534.
Community residential program – Any residence in the community
providing supervision and habilitation services for one to 15 individ-
uals with mental retardation and which is funded by the department.
The term includes programs with overnight staff on the premises.
Department – The Texas Department of Mental Health and Mental
Retardation.
Designated provider – As defined in the Texas Health and Safety
Code, §534.054(c), a service provider with whom the department in
its role as the state authority contracts for the delivery of a specific
community-based mental retardation support or service in a specified
local service area of the state if the local mental retardation authority
for that service area is unable or unwilling to provide that service.
The term does not include a local mental retardation authority.
Designee – The entity or entities designated by the department
to perform the monitoring and evaluation requirements of this
subchapter, which may be staff of the mental retardation authority
serving the local service area.
Exceptions process – The process whereby the timeframe in
completing the plan of improvement is extended.
Extension process – The process whereby the anniversary date is
extended for a period of time, up to two months.
Mental retardation authority (MRA) – As defined in the Texas
Health and Safety Code, §531.002, an entity to which the Texas
Mental Health and Mental Retardation Board delegates its authority
and responsibility within a specified region for planning, policy
development, coordination, and resource development and allocation
and for supervising and ensuring the provision of mental retardation
services to individuals with mental retardation in one or more local
service areas. An MRA can be either a community center or state
operated community MHMR services (SOCS).
Operator – The agency, organization, or individual directly responsi-
ble for the overall management of a community residential program.
Service provider – A person who provides direct services to
individuals in a residential setting.
State operated community MHMR services (SOCS) – Those
entities which provide community-based mental health and/or mental
retardation services and which are operated by the department.
Formerly known as community-based service divisions of state
facilities.
Substantial compliance – Ninety percent compliance with each
standard.
§401.555. Requirements for Certification.
To be certified to provide community mental retardation residential
services, the applicant must submit an application, referred to in
§401.563 of this title (relating to Exhibits) as Exhibit A, and must be
able to meet the basic requirements in the application packet referred
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to in §401.563 of this title (relating to Exhibits) as Exhibit B, and
must demonstrate compliance with the following standards and rules:
(1) applicable provisions of the 1988 TDMHMR Commu-
nity Standards for Individuals with Mental Retardation, as amended,
or certification, licensure, or accreditation as listed in §401.558(a) of
this title (relating to Alternative Certification Status);
(2) Chapter 402, Subchapter I of this title (relating to
Movement of Individuals with Mental Retardation from Department
Facilities);
(3) Chapter 403, Subchapter K of this title (relating to
Client-Identifying Information);
(4) Chapter 710, Subchapter B, Title 40, (relating to
Client Abuse and Neglect in Community Mental Health and Mental
Retardation Centers), or Chapter 710, Subchapter A, Title 40,
(relating to Abuse and Neglect of Persons Served by TXMHMR
Facilities), as appropriate;
(5) Chapter 405, Subchapter K of this title (relating to
Deaths of Persons Served by TXMHMR Facilities or Community
Mental Health and Mental Retardation Centers);
(6) Chapter 405, Subchapter Y of this title (relating to
Rights of Clients – Mental Retardation Services);
(7) Chapter 408, Subchapter C of this title (relating to
Quality Assurance and Improvement System (QAIS) for Mental
Retardation Services and Supports);
(8) applicable provisions of the National Fire Protection
Association’s Life Safety Code; and
(9) Texas Health and Safety Code, Subtitle D (Persons
with Mental Retardation Act).
§401.556. Initial Application Process and Provisional Certification.
Initial application process. All correspondence with reference to cer-
tification to operate a community residential program for individuals
with mental retardation should be directed to the Certification Section,
Office of Quality Management, Texas Department of Mental Health
and Mental Retardation, P.O. Box 12668, Austin, Texas 78711.
(1) All applicants for new community residential pro-
grams shall make application for certification using the forms referred
to in §401.563 of this title (relating to Exhibits) as Exhibits A and
B. Upon completing the requirements described on the provisional
checklist, the applicant shall submit the fully completed application
and provisional checklist materials to the certification officer of the
MRA serving the local service area, who shall forward a copy of the
materials to the Certification Section. Training for new providers re-
garding the certification process will be provided by the local MRA.
(2) If the certification officer finds that the premises are
suitable and the applicant is qualified (in keeping with require-
ments outlined in the "Provisional Checklist," which is referred to in
§401.563 of this title (relating to Exhibits) as Exhibit B) to operate a
community residential program in accordance with the requirements
of this subchapter, the certification officer shall recommend provi-
sional certification. A recommendation by the certification officer
must include the signature endorsement of the director of quality as-
surance of the MRA or designated provider that the program meets
provisional certification requirements. The application, supplemen-
tary materials, and endorsements shall be forwarded to the Certifica-
tion Section.
(3) Application should be submitted to the Certification
Section at the earliest time feasible, but in no case later than seven
calendar days prior to the date on which the program is to begin
serving individuals with mental retardation.
(4) The application and supplementary materials shall be
reviewed by the Certification Section. If provisional certification is
granted, the Certification Section will issue to the applicant a letter
granting provisional certification for a period not to exceed nine
months. A copy of the letter shall be sent to the certification officer
and the director of quality assurance for the MRA or designated
provider.
(5) If provisional certification is not granted, the Certifi-
cation Section shall send the applicant a letter stating the reason(s)
that the application has been denied. A copy of the letter shall be
sent to the certification officer and the director of quality assurance
for the MRA or designated provider.
(6) During the nine-month period of provisional certifi-
cation, the Certification Section shall make on-site visit(s) to the
premises to determine whether full certification should be granted.
§401.559. Certification Renewal.
(a) Following initial certification, the applicant must apply
for renewal of certification annually at least 60 calendar days prior to
the anniversary date of certification or as directed by the Certification
Section.
(b) To renew certification, each applicant shall submit a
current application, referred to in §401.563 of this title (relating to
Exhibits) as Exhibit A, and the items as described on the "Renewal
Checklist," referred to in §401.563 of this title (relating to Exhibits)
as Exhibit C. The renewal application must include the signature
endorsement of the certification officer and the quality assurance
director of the MRA or designated provider.
(c) Following receipt of updated information, the Certifica-
tion Section will make an on-site visit in order to determine whether
certification shall be renewed.
(1) If the Certification Section determines that the com-
munity residential program substantially complies with the require-
ments for certification, the Certification Section shall recertify the
program for a period not to exceed one year. A letter of recertifica-
tion and a new certificate shall be sent to the applicant, and copies to
the certification officer and the director of quality assurance for the
MRA or designated provider.
(2) If the Certification Section determines that the com-
munity residential program does not substantially comply with re-
quirements for certification, the Certification Section shall notify the
applicant by letter return receipt requested of the reasons that certi-
fication has not been renewed. A copy of the letter shall be sent to
the certification officer and the director of quality assurance for the
MRA or designated provider, in order for these parties to determine
a course of action.
(d) In exceptional cases, as defined by the Certification
Section, the commissioner of TXMHMR or his/her designee may
grant an extension to the previous certification, not to exceed two
months after the anniversary date of certification.
(e) Also, in special cases, as defined by the Certification
Section, the commissioner or designee may grant an exception to
the current plan of improvement period, not to exceed 30 days.
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When an exception of time is requested, the Certification Section
of must approve final corrections and (re)certification. Any program
that requests an exception and eventually becomes (re)certified, may
receive an on-site follow-up visit on the plan of improvement within
six months of the program’s anniversary date, or if a new program,
within six months of the first on-site visit.
(1) When warranted, additional exceptions of 30 days
each may be requested.
(2) Each additional exception must be submitted and
approved separately.
§401.561. Denial, Suspension, and Revocation of Certification.
(a) The department shall have the authority to immediately
deny, suspend, or revoke the certification of a community residential
program if the department finds that the program:
(1) violates or continues to violate applicable laws, rules,
or standards; or
(2) operates the program in a way that is harmful to the
health, safety, care, or rights of one or more individuals.
(b) When denial, suspension, or revocation of a certification
occurs because a program does not substantially comply with each
of the applicable standards and rules as described in §401.555 of
this title (relating to Requirements for Certification), a plan of
improvement shall be submitted for approval to the Certification
Section and deficiencies corrected within 30 days of the date on
the letter accompanying finalized deficiencies, unless an exception
has been granted. Review by the Certification Section or designee,
including on-site inspection, as appropriate, will occur in order to
determine compliance with the plan of improvement.
(c) In the event that a program that has alternative certifica-
tion loses the certification, licensure, or accreditation on which the
alternative certification is based, an application for certification will
be submitted unless the MRA or designated provider is otherwise
directed by the Division of Long Term Supports and Services in the
department’s Central Office and the alternate plan is approved by the
Certification Section.
(d) The denial, suspension, or revocation of a certification
maintained pursuant to a contract for services may be appealed
following the procedures described in Chapter 403, Subchapter O
of this title (relating to Administrative Hearings of the Department in
Contested Cases).
(e) The MRA or designated provider shall notify the resi-
dents, parents of minor residents, or guardians of residents if all
approved plans of improvement have failed to bring the program into
compliance and, as a result, the program fails to obtain or maintain
certification.
§401.565. Distribution.
(a) This subchapter shall be distributed to:
(1) the members of the Texas Mental Health and Mental
Retardation Board;
(2) the medical director;
(3) management and program staff in Central Office;
(4) executive directors and board of trustees chairs of
community centers;
(5) executive directors, state operated community MHMR
services divisions;
(6) interested advocates and advocacy organizations; and
(7) any individual who requests a copy.
(b) The executive director is responsible for distributing this
subchapter to community residential program providers required to
meet certification in the local service area.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on October 4, 1996.
TRD-9614529
Ann Utley
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: November 1, 1996
Proposal publication date: August 6, 1996
For further information, please call: (512) 206-4516
♦ ♦ ♦
Chapter 403. Other Agencies and the Public
Subchapter K. Client-Identifying Information
25 TAC §§403.291-403.300, 403.302, 403.305-403.308
The Texas Department of Mental Health and Mental Retar-
dation (TDMHMR) adopts amendments to §§403.291-403.300,
403.302, and 403.305-403.308 of Chapter 403, Subchapter
K, concerning client-identifying information. Sections 403.292,
403.293, 403.297, 403.305, and 403.308 are adopted with
changes to the proposed text as published in the July 5, 1996,
issue of the Texas Register (21 TexReg 6194-6199). Sec-
tions 403.291, 403.294-403.296, 403.298-403.300, 403.302,
403.306, and 403.307 are adopted without changes and will
not be republished.
The amendments implement provisions of House Bill 2162,
and Senate Bills 81, 149, 667, and 1485 (74th Legislature).
House Bill 2162 allows for the disclosure of confidential client-
identifying information for the purpose of providing continuity-of-
care for offenders with mental impairments. Senate Bills 81 and
1485 allow for the disclosure of confidential client-identifying
information to child fatality review teams. Senate Bill 149
allows for the disclosure of client-identifying information for the
purposes of providing rehabilitative services to sex offenders.
Senate Bill 667 allows for the disclosure of client-identifying
information if a client’s physical or mental condition is relevant
to the execution of a will or if the information is relevant to a
proceeding brought by the client against a physician.
The terms "and/or chemical dependency services" and "contract
provider" were added to several sections for consistency with
the application of the rules. Language was added to the defini-
tion of "legally authorized representative" for clarification. The
term "TXMHMR" was changed to "TDMHMR." In §403.297(f)
the term "offenders" was changed to "convicted felons" for con-
sistency with the memorandum of understanding that TDMHMR
has with the Texas Department of Criminal Justice as required
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by the Texas Health and Safety Code, §614.013. Advocacy
organizations was added to the distribution section.
Public comment was received from Tarrant County MHMR
Services, Fort Worth; Denton County MHMR Center, Denton;
and a private citizen.
One commenter questioned if the information referenced in
§403.295(g) and (h) would be released with or without consent.
The commenter requested clarification as to the type of situation
to which the subsection would apply. The department responds
that the subsection tracks the Texas Health and Safety Code,
§576.005(b) and (c), which allows the treating physician to re-
lease certain information without the client’s consent; however,
the client may prevent the release of the information if the client
provides contrary written instructions to the treating physician.
Regarding clarification as to the type of situation to which this
subsection would apply, although it is expected that the statute
would rarely be used, each treating physician must decide for
him/herself what information is "in the best interest of a client"
to release to a law enforcement officer or the client’s legally au-
thorized representative.
One commenter recommended deleting language from Exhibit
B regarding the release of liability. The department agrees and
has deleted the language.
Another commenter suggested changing the term "incompe-
tent" to "incapacitated" and "TXMHMR" to "TDMHMR." The
department responds that the term "incompetent" is used in
statute. Regarding changing TXMHMR to TDMHMR, the term
has been changed as suggested.
The same commenter suggested adding language to the defi-
nition of "legally authorized representative" to clarify surrogate
decision-making committee or surrogate decision-maker. The
department responds by adding the statutory cite.
The commenter requested deleting the language "or person
reasonably believed by the client to so be" from the definition
of "professional." The department responds that the language
is contained in state statute.
Regarding §403.295(g) and (h), the same commenter ques-
tioned why the subsection did not address if the client is adju-
dicated incapacitated by a court and has a legally authorized
representative. The department responds that the reference is
to when the treating physician wants to release information, not
the client.
The commenter questioned the use of client-identifying infor-
mation without consent for research purposes as stated in
§403.297(c)(3). The commenter cited a research study in which
confidentiality was a concern. The department responds that
the language is in accordance with the Texas Health and Safety
Code, §611.004(a)(3). Additionally, by referencing department
rules governing research, confidentiality is required.
Regarding §403.297(c)(6), the same commenter questioned
whether records created by persons other than state hospital
or state school employees could be released without consent.
The department responds that no client-identifying information
generated by persons other than state hospital and state school
employees may be released to persons participating in an
official legislative inquiry without consent.
The commenter suggested adding language to §403.297(d)(3)
requiring documentation of advisement prior to the release of
the information. The department responds that it is implied.
Regarding §403.303(h), the commenter questioned if the rea-
sonable fee was for access to the record or for copies of the
record. The department responds that the reasonable fee is
for both access and copies. See the Texas Health and Safety
Code, §611.008(b).
Regarding §403.303(j), the commenter requested adding "or
legally authorized representative" after the term "attorney."
The department agrees with the commenter, but is unable
to make the change as requested because the section was
not proposed. The Administrative Procedures Act prohibits
modifications to rules without proposal in the Texas Register.
The language will be proposed for amendment when the
department next revises the rule.
The commenter requested that advocacy organizations be
included in the distribution. The department agrees and has
added the language.
Regarding the language in Exhibit A which states "Under the
regulations, a facility may (but is not required to) allow a client
to inspect and copy his or her record," a commenter questioned
what law permitted this. The department responds that the
language is in accordance with 42 Code of Federal Regulations
Part 2.
The amendments are adopted under the Texas Health and
Safety Code, Title 7, §532.015, which provides the Texas
Board of Mental Health and Mental Retardation with rulemaking
powers.
§403.292. Application.
This subchapter applies to all facilities of the Texas Department of
Mental Health and Mental Retardation, to state-operated community
services, to community mental health and mental retardation centers,
and to providers that contract with the department, state-operated
community services, or community mental health and mental retar-
dation centers to provide community-based mental health and mental
retardation services and/or chemical dependency services.
§403.293. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
Adult - A person:
(A) who is 18 years of age or older; or
(B) who is under 18 but:
(i) is or has been legally married; or
(ii) whose disabilities of minority have been legally
removed.
Center - A community mental health and mental retardation center
established pursuant to the Texas Health and Safety Code, Title 7,
Chapter 534.
Chief executive officer or CEO - The superintendent/director of a
state facility, the director of a state-operated community services, or
the executive director of a center or contract provider.
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Client - A person who, voluntarily or involuntarily, is seeking,
receiving, or who has received mental health, mental retardation, or
chemical dependency services from the department or center.
Client-identifying information - The name, address, social security
number, or any information by which the identity of a client can be
determined either directly or by reference to other publicly available
information. The term includes, but is not limited to, a client’s
medical record, graphs, or charts; statements made by the client,
either orally or in writing, while receiving services; photographs,
videotapes, etc.; and any acknowledgment that a person is or has been
a client of the facility, state-operated community services, center, or
contract provider. The term does not include a client-identifying
number assigned by a facility. The statutes, regulations, and rules
requiring that client-identifying information be kept confidential apply
regardless of the means or methods utilized for the storage and
retrieval of such information.
Competent - A term used to describe a person who has the ability to
comprehend the effect and consequences of giving an authorization
for disclosure of client-identifying information and who has not
been adjudicated incompetent by a court, or for whom an order of
restoration has been executed and recorded subsequent to the client’s
having been adjudicated incompetent.
Contract provider - An individual, entity, or organization that
contracts with the department, state-operated community services, or
community mental health and mental retardation center to provide
community-based mental health and mental retardation services and/
or chemical dependency services.
Department - The Texas Department of Mental Health and Mental
Retardation (TXMHMR).
Facility - All state hospitals, state schools, or state centers, and their
respective day care centers, and clinics, and the central office of the
Texas Department of Mental Health and Mental Retardation.
Incompetent - A term used to describe a person:
(A) who has been adjudicated incompetent by a court
and for whom no subsequent order of restoration has been executed
or recorded; or
(B) who does not, in fact, have the ability to comprehend
the effect or consequences of giving an authorization for disclosure
of client-identifying information.
Legal counsel - At a facility or state-operated community services,
staff of the department’s legal services office; at a center or contract
provider, the attorney(s) in its service.
Legally authorized representative - A legally authorized representa-
tive means:
(A) a parent or legal guardian if the client is a minor,
or a legal guardian if the client has been adjudicated incompetent to
manage the client’s personal affairs;
(B) an agent of the patient authorized under a durable
power of attorney for health care;
(C) an attorney ad litem appointed for the client;
(D) a parent, spouse, adult child, or personal representa-
tive (executor or administrator of the client’s estate) if the client is
deceased; or
(E) surrogate decision-making committee or surrogate
decision-maker, as appropriate, pursuant to the Texas Health and
Safety Code, Chapter 597, Subchapter C.
Minor - A person who is not an adult. Specifically, a minor is a
person under 18 and:
(A) who is not and never has been legally married; and
(B) whose disabilities of minority have not been legally
removed.
Professional - A person authorized to practice medicine in any state
or nation, or a person licensed or certified by the State of Texas in
the determination, diagnosis, evaluation, or treatment of any mental
or emotional condition or disorder, or a person reasonably believed
by the client to so be.
Qualified service organization - An individual, partnership, corpora-
tion, governmental agency, or any other legal entity which:
(A) provides services for chemical dependency programs,
such as data processing, bill collecting, dosage preparation, laboratory
analyses, or legal, medical, accounting, or other professional services,
or services to prevent or treat child abuse or neglect, including
training on nutrition and child care and individual and group therapy;
and
(B) has entered into a written agreement with a program
under which that entity:
(i) acknowledges that in receiving, storing, processing,
or otherwise dealing with any client records from the programs, it is
fully bound by these regulations, and
(ii) if necessary, will resist in judicial proceedings any
efforts to obtain access to client records except as permitted by state
and federal law and these regulations.
State-operated community services (SOCS) - State-operated organi-
zations responsible for ensuring the provision of community-based
MHMR services in communities throughout the state which do not
receive such services through a locally operated community MHMR
center. These organizations were formerly community services divi-
sions of state facilities.
§403.297. When Consent for Disclosure is not Required: Clients
Receiving Mental Health or Mental Retardation Services.
(a) When consent has been previously given. Consent for
disclosure of client-identifying information is not required if consent
to disclose the information has previously been given by the legally
authorized person and the duration of the consent has not expired,
provided the information to be disclosed is identical to that for which
consent was given, and disclosure is to the same person or entity for
the same purpose as set out in the consent.
(b) When required by certain judicial and administrative pro-
ceedings. Client-identifying information may be disclosed without
the consent of the client or the client’s legally authorized representa-
tive in:
(1) a judicial or administrative proceeding brought by
the client or the client’s legally authorized representative against a
professional, including malpractice proceedings;
(2) a license revocation proceeding in which the client is
a complaining witness and in which disclosure is relevant to the claim
or defense of a professional;
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(3) a judicial or administrative proceeding in which the
client waives his or her right in writing to the privilege of confiden-
tiality of information or when the client’s legally authorized repre-
sentative, acting on the client’s behalf, submits a written waiver to
the confidentiality privilege;
(4) a judicial or administrative proceeding to substantiate
and collect on a claim for mental or emotional health services
rendered to the client;
(5) a judicial proceeding if the judge finds that the client,
after having been informed that communications would not be
privileged, has made communications to a professional in the course
of a court-order examination, except that those communications may
be disclosed only with respect to issues involving the client’s mental
or emotional health;
(6) a judicial proceeding affecting the parent-child rela-
tionship;
(7) any criminal proceeding subject to a subpoena issued
by the court;
(8) a judicial or administrative proceeding regarding the
abuse or neglect, or the cause of abuse or neglect, of a resident of an
institution, as defined by the Texas Health and Safety Code, Chapter
242;
(9) a judicial proceeding relating to a will, if the client’s
physical or mental condition is relevant to the execution of the will;
(10) an involuntary commitment proceeding for court-
ordered treatment or for a probable cause hearing under Chapters
462, 574, or 593 of the Texas Health and Safety Code; and
(11) a judicial or administrative proceeding where the
court or agency has issued an order or subpoena.
(c) When required in other than court proceedings. Client-
identifying information may be disclosed without the consent of the
client or the person authorized to consent for the client, as follows:
(1) to government agencies when authorized by law (for
example, to the Texas Department of Protective and Regulatory
Services in cases of client/child abuse);
(2) to medical or law enforcement personnel if the pro-
fessional determines that there is a probability of imminent physical
injury by the client to the client or others or there is a probability of
immediate mental or emotional injury to the client;
(3) to qualified personnel for audit or research purposes
when such research is being conducted in accord with department
rules;
(4) to persons involved in the collection of fees for mental
or emotional health services to clients;
(5) to other professionals under the direction of the treat-
ing professional who are participating in the diagnosis, evaluation,
and treatment of the client;
(6) to persons participating in an official legislative in-
quiry regarding state hospitals or state schools except that no client-
identifying information shall be released without proper consent (this
exception only applies to records created by employees of the state
hospitals or state schools);
(7) to medical personnel to the extent necessary to meet
a bona fide medical emergency;
(8) to personnel legally authorized to conduct investiga-
tions concerning complaints of abuse or denial of rights of clients;
(9) to Advocacy, Incorporated, in the investigation of a
complaint by or on behalf of a client who does not have a legal
guardian or who is a ward of the state. Excepted from this disclosure
without consent are records subject to attorney-client privilege, e.g.,
records of an investigation conducted at the request of a departmental
attorney in preparation for potential litigation;
(10) to an employee or agent of the treating professional
who requires the mental health care information to provide mental
health care services or in complying with statutory, licensing, or
accreditation requirements, if the professional has taken appropriate
action to ensure that the employee or agent:
(A) will not use or disclose the information for any
other purposes; and
(B) will take appropriate steps to protect the informa-
tion; and
(11) to satisfy a request for medical records of a deceased
or incompetent person pursuant to §4.01(e), Medical Liability and
Insurance Improvement Act of Texas, Texas Civil Statutes, Article
4590i.
(d) When between components of the TDMHMR service
system, including department facilities, state-operated community
services (SOCS), community centers, and contract providers. Client-
identifying information may be disclosed without the consent of
the client or the person legally authorized to consent for the client
between components of the TDMHMR service system provided:
(1) that the client and/or legal guardian has been informed
that the records may be exchanged at the time of or prior to release;
(2) that the client and/or legal guardian is informed of the
purpose of the release, e.g., to facilitate continuing care for the client;
and
(3) that this advisement is documented in the client’s
record, dated, and signed by the client and/or legal guardian and
staff.
(e) When to attorney ad litem. Client records may be
disclosed without the consent of the client or legal guardian to the
attorney ad litem representing the client in legal process.
(f) When used for continuity of care of convicted felons
with mental impairments. Client-identifying information concerning
the continuity of care for convicted felons with mental impairments
may be disclosed if it furthers the purposes of the Texas Council on
Offenders with Mental Impairments, Texas Health and Safety Code,
Chapter 614.
(g) When used by a child fatality review team. A deceased
child’s client-identifying information of may be disclosed to a
member of a child fatality review team in accordance with the Texas
Family Code, Chapter 264.
§403.305. Deposition, Subpoenas, and Subpoenas Duces Tecum-
Staff Compliance and Conduct.
(a) If consent of the client or person legally authorized to give
consent for the client has been given, then the facility/state- operated
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community services (SOCS)/center/contract provider may testify in
court or by deposition or affidavit on matters relating to the client or
make available records in reference to the client when asked to do
so.
(b) In civil proceedings, if consent has not been given by
the client receiving mental health or mental retardation services or
the authorized person, a subpoena and/or subpoena duces-tecum
is sufficient to permit the release of records if the request is
made for records pursuant to Texas Rule of Civil Evidence, Rule
510(d). Any of the judicial or administrative situations described
in §403.297(b)(1)-(11) of this title (relating to When Consent for
Disclosure is not Required: Clients Receiving Mental Health or
Mental Retardation Services) would allow the release of client-
identifying information if a subpoena was issued for that purpose.
(c) In civil proceedings, every effort should be made by
the facility/SOCS/center/contract provider to cooperate and work out
an arrangement which is satisfactory to all concerned and which
adequately protects the rights of the client. The facility/SOCS/center/
contract provider should attempt to obtain the written consent of the
client or person legally authorized to consent for the client if possible.
If the facility/SOCS/center/contract provider is unable to work out
a satisfactory arrangement, then legal counsel should be contacted
immediately and its advice sought concerning the proper manner in
which to proceed.
(d) In criminal proceedings in which consent has not been
given by the client or authorized person, a subpoena is sufficient to
permit the release of records of a client who is receiving mental health
or mental retardation services who is a defendant, victim, or witness.
(e) In both civil and criminal proceedings for clients receiv-
ing chemical dependency services, records shall not be disclosed ex-
cept in keeping with §403.298 of this title (relating to When Consent
for Disclosure is not Required: Clients Receiving Chemical Depen-
dency Services).
(f) Whenever there is doubt as to the proper procedure
to be followed in such matters, the subpoenaed party should
immediately contact legal counsel. §403.306. Exhibits. The
following exhibits referenced in this subchapter are available from the
Texas Department of Mental Health and Mental Retardation, Office
of Policy Development, P.O. Box 12668, Austin, Texas 78711-2668.
(1) Exhibit A - Sample Notice Form: Confidentiality of
Records of Clients Receiving Chemical Dependency Services; and
(2) Exhibit B - Authorization and Consent for the Disclo-
sure of Clinical Record Information (Form MHRS 9-13).
§403.308. Distribution.
(a) This subchapter shall be distributed to:
(1) members of the Texas Board of Mental Health and
Mental Retardation;
(2) executive and program staff of Central Office;
(3) CEOs of all TDMHMR facilities, state-operated com-
munity services (SOCS), and centers; and
(4) advocacy organizations.
(b) The CEO of each facility, SOCS, and center shall
disseminate the information contained herein to all appropriate staff
members.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on October 4, 1996.
TRD-9614520
Ann Utley
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: November 1, 1996
Proposal publication date: July 5, 1996
For further information, please call: (512) 206-4516
♦ ♦ ♦
Chapter 405. Client (Patient) Care
Subchapter P. Drug Research Contracts
25 TAC §§405.381-405.388
The Texas Department of Mental Health and Mental Retardation
(TDMHMR) adopts the repeal of §§405.381-405.388 of Chapter
405, Subchapter P, concerning drug research contracts, without
changes to the proposal as published in the June 25, 1996,
issue of the Texas Register (21TexReg5830). New §§405.401-
405.411 and 405.414-405.417 of Chapter 405, Subchapter P,
concerning research in department facilities, which replaces this
subchapter are adopted contemporaneously in this issue of the
Texas Register.
The repeal allows for the adoption of new sections.
No public comment was received on the proposed repeals.
The repeals are adopted under the Texas Health and Safety
Code, Title 7, §532.015, which provides the Texas Board of
Mental Health and Mental Retardation with rulemaking powers.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on October 4, 1996.
TRD-9614522
Ann Utley
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: November 1, 1996
Proposal publication date: June 25, 1996
For further information, please call: (512) 206-4516
♦ ♦ ♦
Subchapter Q. Departmental Procedures for the
Protection of Human Subjects Involved in Re-
search
25 TAC §§405.401-405.411
The Texas Department of Mental Health and Mental Retardation
(TDMHMR) adopts the repeal of §§405.401-405.411 of Chapter
405, Subchapter Q, concerning departmental procedures for
the protection of human subjects involved in research, without
21 TexReg 10198 October 15, 1996 Texas Register
changes to the proposal as published in the June 25, 1996,
issue of the Texas Register (21 TexReg 5830-5831).
The repeal allows for the adoption of new sections.
No public comment was received on the proposed repeals.
The repeals are adopted under the Texas Health and Safety
Code, Title 7, §532.015, which provides the Texas Board of
Mental Health and Mental Retardation with rulemaking powers.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on October 4, 1996.
TRD-9614523
Ann Utley
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: November 1, 1996
Proposal publication date: June 25, 1996
For further information, please call: (512) 206-4516
♦ ♦ ♦
Subchapter P. Research in Department Facilities
25 TAC §§405.401-405.411, 405.414-405.417
The Texas Department of Mental Health and Mental Re-
tardation (TDMHMR) adopts new §§405.401-405.411 and
405.414-405.417 of Chapter 405, Subchapter P, concerning
research in department facilities. Sections 405.403-405.405,
405.407, 405.409, and 405.415 are adopted with changes to
the proposed text as published in the June 25, 1996, issue
of the Texas Register (21 TexReg 5831-5837). Sections
405.401, 405.402, 405.406, 405.408, 405.410, 405.411,
405.414, 405.416, and 405.417 are adopted without changes
and will not be republished.
The repeal of existing Chapter 405, Subchapter P, concerning
drug research contracts, Chapter 405, Subchapter Q, concern-
ing department procedures for the protection of human subjects
involved in research, and Chapter 405, Subchapter R, concern-
ing general procedures for approval of research, which this sub-
chapter replaces, are adopted contemporaneously in this issue
of the Texas Register.
The term "state-operated community services" was added to
the definition of "facility." The definition of "Office of Research
Administration (ORA)" was modified to be consistent with
§405.414. Language was added to §405.404(h) clarifying
the restriction of research involving placebos being conducted
with involuntarily committed individuals. Language was also
added clarifying the section of the rule which governed the
use of placebos in research with voluntarily admitted human
subjects. Language was added to §405.404(i) addressing
washout periods and the term "voluntarily admitted" was deleted
from the subsection.
Subsections (b), (c), and (d) in §405.405 were reorganized for
clarity. Language was added to §405.405(b)(3) clarifying that
a facility’s use of a university IRB means that the university
IRB acts as the facility’s designated IRB, being responsible for
reviewing and approving all research proposed for that facility.
Language was added to §405.405(h) requiring ORA approval
of changes in a designated IRB’s membership, policies, or
procedures. The procedures contained in §405.407(a)(1) were
modified for consistency with the procedures contained in
§405.407(a)(2) and (3). The person(s) responsible for approval
of research listed in §405.407(a)(4)(A) and (B) was changed to
reflect the current organizational structure at the department’s
Central Office. Language was added to §405.407(b) clarifying
that the medical director’s review and approval is for research
which involves placebos as the primary medication therapy.
Language was added to §405.409(a)(4) describing the types
of potential consequences should an individual’s condition
deteriorate while participating in research. The reference
section was updated.
Public comment was received from Advocacy, Inc., Austin;
College of Pharmacy, The University of Texas, Austin; Parent
Association for the Retarded of Texas, Austin; San Antonio
Alliance for the Mentally Ill, San Antonio; and a private citizen.
One commenter supported the prohibition of approaching in-
dividuals for participation in drug research when they are on
an order of protective custody. The commenter also supported
the restriction against research involving placebos with individu-
als who are involuntarily committed. The commenter requested
language be added requiring (1) an independent consent audi-
tor to review each person who has consented to participate in
research by assessing the level of the person’s impairment and
assessing whether he or she is capable of providing and has
provided informed consent; (2) that in cases where the consent
auditor has a question as to whether the person has the capac-
ity to give informed consent, the facility would be notified and
required to file an application for an order compelling psychoac-
tive medications pursuant to Texas Civil Statutes, Chapter 571,
Texas Health and Safety Code; and (3) that if the court deter-
mines that the person lacks the capacity to make a decision
regarding the administration of medication (i.e., the capacity to
give informed consent) the facility will not involve the person in
research. The department responds that §405.409(c) requires
an IRB to determine that there are adequate procedures to
ensure that each human subject understands the information
provided before obtaining consent. The department notes that
IRBs have the discretion of requiring consent auditors for cer-
tain research proposals.
The same commenter requested that the rule be made applica-
ble to community mental health and mental retardation centers
stating that while the federal regulations provide a certain level
of implied protection, that the department’s rules more clearly
ensure the integrity of the process for approving research. The
department responds that the rules are primarily administrative
(i.e., the creation and approval of a facility’s designated IRB,
creation of the Office of Research Administration, etc.). The
process for approving research in the department’s rules is the
same process as in the federal regulations. Community MHMR
centers conducting research must comply with the federal regu-
lations as required by law and by the Mental Health Community
Services Standards (Chapter 408, Subchapter B of this title).
The commenter objected to the definition of "legally authorized
representative" and requested that it be changed to consist of
a parent or legal guardian if the individual is a minor, or a legal
guardian if the individual has been adjudicated incompetent to
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manage his/her personal affairs. The commenter was unclear
as to the meaning of "or other body authorized under applicable
law." The department responds that the definition is contained
in the federal regulations (45 CFR, §46.102(c)). The phrase
"or other body authorized under applicable law" is intended to
allow for the inclusion of others who are authorized by law (or
who might be authorized by future legislation) to consent on
behalf of a prospective subject to the subject’s participation in
research.
The same commenter questioned why the rules neither prohib-
ited nor condoned the use of a washout period and requested
clarification. The commenter stated that in situations in which a
washout period may be necessary, it is imperative that as part
of the informed consent process, the individual is informed that
this experimental design (washout period) may necessitate an
extension in the individual’s length of stay in the facility. Ad-
ditionally, the individual should be informed that there may be
some deterioration in his/her level of functioning which, in addi-
tion to any discomfort, may lead to the use of interventions such
as restraint, seclusion, or the use of emergency medications.
The department responds by addressing washout periods and
including language in the informed consent process.
The commenter suggested that the facility rights protection
officer not be a member of an IRB as he/she is the entity through
which the individual may register a complaint (§405.404(i)). The
department responds that the facility rights protection officer is
especially qualified to be a member of a facility’s IRB because
of his/her knowledge and experience of rights of persons
receiving services. The department notes that an IRB is an
impartial reviewer of research proposals whose function is to
ensure the protection of human subjects. Its function is not to
advocate for the research study. Often the IRB is the entity
responsible for accepting complaints regarding the research
studies it approves.
The commenter recommended that the written policy for the
communication of IRB deliberations, recommendations, and
decisions to the facility CEO and the ORA be uniform across
the state and across providers, particularly in a managed care
system. The commenter stated that the department should
not only be knowledgeable of these policies but approve a
uniform policy which is included in the rule as an attachment.
The department responds that permitting each IRB to establish
its own policy allows for an IRB to operate in ways that are
most effective and efficient for that IRB, based on the particular
circumstances of the organization it represents. The uniformity
comes with the ORA’s approval of the IRB membership and
its policy, which are consistent with federal regulations and
these rules. Mandating one policy throughout the system would
serve no purpose while unduly restricting research and working
against the concept of local control.
The commenter stated that while the authority of the commis-
sioner to suspend or terminate research under certain circum-
stances provides safeguards, this action should occur proac-
tively and not after harm has occurred. The department agrees
with the commenter.
The same commenter recommended that the department be in-
formed of and approve all proposed research. The department
responds that it would be informed of all proposed research
that is approved by an IRB through the reporting mechanisms
as described in §405.407. The department does not support
the commenter’s recommendation of a single division of the
department being responsible for the approval of all proposed
research for every facility. IRBs approved by the ORA would
have members with the knowledge and expertise necessary to
operate independently. The department notes that the federal
regulations are written for the review and approval of research
by an IRB at the local level.
The commenter suggested language be added to
§405.409(a)(4) describing the potential consequences if
an individual’s condition deteriorates while participating in
research. The department responds by adding the suggested
language.
A commenter supported the rules with one important exception
- - the prohibition of research involving placebos with individuals
who are involuntarily committed. The commenter provided
extensive information and reasons why this prohibition would
not be in the best interest of the department or the persons it
serves. The department responds that state and federal law
require the department to provide safe and effective treatment
to court- committed individuals. If such an individual consents to
research involving placebos and receives a placebo, then the
individual is not receiving treatment. The federal regulations
state, "No informed consent, whether oral or written, may
include any exculpatory language through which the subject
or the representative is made to waive or appear to waive
any of the subject’s legal rights... ." Since a court-committed
individual has the constitutional right to receive safe and
effective treatment, asking the individual to waive that right (i.e.,
possibly receive a placebo rather than medication) is restricted.
Another commenter questioned if "knowing consent" within the
definition of "informed consent" was the same as having full
comprehension of choice, risks, and consequences and re-
quested adding "comprehension" of such areas to the definition.
The department responds that knowing consent is the same as
having full comprehension of choice, risks, and consequences.
The department believes the language suggested by the com-
menter is unnecessary.
The commenter questioned the absence of the definition of vul-
nerable population and its use in an earlier proposal. The com-
menter stated that individuals in state schools are a vulnerable
population. The department responds that the term is no longer
used because it considers all persons served as being poten-
tially vulnerable and equally deserving of protection.
A commenter requested including the phrase "protection of their
rights" to the third sentence of §405.404(a). The commenter
also wanted the rule to stress the protection of rights within
§§405.406 and 405.409. The department responds that not
only does the second sentence of §405.404(a) include such lan-
guage, the beginning of the third sentence refers to the preser-
vation of those rights that are constitutionally and legally guaran-
teed and protected. The protection of rights is stressed through-
out the rules as evidenced in §§405.401(a)(1); 405.404(a) and
(d); and 405.406(d) and (f).
Regarding §405.405(b)(1) and (2), the same commenter stated
that a consumer or family member of a consumer must have
priority over an advocate for IRB membership. The department
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responds that an advocate would provide the same or similar
perspective as a consumer or family member of a consumer;
therefore, it is unnecessary to prioritize.
The commenter stated that the Office of Research Administra-
tion (ORA) should not have overall approval for establishment or
utilization of an IRB by a facility as the facility’s designated IRB.
The commenter expressed concern that the ORA would have
too much control over the research process. The department
responds that the ORA would not operate independently and
would be overseen by TDMHMR administration. Furthermore,
not only would its staff have the qualifications, knowledge, and
experience necessary to carry out the responsibilities described
in the rule, it also would rely on experts in the fields of research
and research ethics for consultation.
One commenter questioned the rationale of prohibiting persons
involuntarily committed from participating in research involving
placebos. The commenter stated that persons are encouraged
and have the right to participate in their own treatment decisions
and are considered competent enough to refuse medication,
but they are not considered competent enough to agree to
research involving placebos. The department responds that the
prohibition is not an issue of competence. State and federal law
require the department to provide safe and effective treatment
to court- committed individuals. If such an individual consents to
research involving placebos and receives a placebo, then the
individual is not receiving treatment. The federal regulations
state, "No informed consent, whether oral or written, may
include any exculpatory language through which the subject
or the representative is made to waive or appear to waive
any of the subject’s legal rights..." Since a court-committed
individual has the constitutional right to receive safe and
effective treatment, asking the individual to waive that right (i.e.,
possibly receive a placebo rather than medication) is restricted.
One commenter stated that the proposed rule would cause the
Clinical Research Unit at San Antonio State Hospital to close
and requested that the department not take any action which
would jeopardize the future of the Clinical Research Unit. The
department responds that its overriding concern is with the
safety and well-being of individual consumers, not programs
or units. To the extent that the department can maintain its
research programs within the parameters set by law and rule,
and in keeping with quality care, it will do so.
The new sections are adopted under the Texas Health and
Safety Code, Title 7, §532.015, which provides the Texas Board
of Mental Health and Mental Retardation with rulemaking pow-
ers.
§405.403. Definitions.
The following words and terms, when used in this subchapter,
have the following meanings, unless the context clearly indicates
otherwise.
Adverse effect - An undesirable and unintended, although not
necessarily unexpected, result of therapy or other intervention (e.g.,
headache following spinal tap or intestinal bleeding with aspirin
therapy).
Assent - Affirmative agreement to participate in research. Mere
failure to object should not, absent affirmative agreement, be
construed as assent.
Department - The Texas Department of Mental Health and Mental
Retardation.
Designated institutional review board (IRB) - The IRB, chosen by
the facility and approved by the Office of Research Administration
in accordance with this subchapter, which will review and approve
all proposed research to be conducted at the facility.
Designee - A staff member immediately available who is temporarily
appointed to assume designated responsibilities of the facility chief
executive officer.
Facility - Any state hospital, state school, state center, state-operated
community services, or any other entity which is now or hereafter
made a part of the department.
Facility rights officer - An employee appointed by the facility CEO
to protect and advocate for the rights of persons receiving services
from a facility.
Human subject - A living individual about whom an investigator
conducting research obtains data through intervention or interaction
with the individual, or identifiable private information as defined in
§46.102(f) (45 CFR 46), referenced in §405.416 of this title (relating
to Exhibits) as Exhibit A.
Informed consent - The knowing consent of an individual or an
individual’s legally authorized representative, so situated as to be able
to exercise free power of choice without undue inducement or any
element of force, fraud, deceit, duress, or other form of constraint or
coercion. The basic elements of information necessary for informed
consent are outlined in §46.116 (45 CFR 46), referenced in §405.416
of this title (relating to Exhibits) as Exhibit A.
Institutional review board (IRB) - A board established in accordance
with the provisions of §405.405 of this title (relating to Designated
Institutional Review Board (IRB)) for the purpose of reviewing and
approving research proposals.
Investigation (of misconduct in science) - The formal examination
and evaluation of all relevant facts to determine if misconduct in
science has occurred.
Legally authorized representative - An individual or judicial or other
body authorized under applicable law to consent on behalf of a
prospective subject to the subject’s participation in the procedure(s)
involved in the research.
Misconduct in science -
(A) The fabrication, falsification, plagiarism, deception,
or other practices that seriously deviate from those that are commonly
accepted within the scientific community for proposing, conducting,
or reporting research; or
(B) The material failure to comply with federal require-
ments that uniquely relate to the conduct of research.
Office of Research Administration (ORA) - The office in the
department’s Central Office responsible for the duties described in
§405.414 of this title (relating to Responsibilities of the Office of
Research Administration (ORA)).
Principal investigator - The person designated as responsible for
conducting a research project.
Research - A systematic investigation, including research develop-
ment, testing and evaluation, designed to develop or contribute to
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generalizable knowledge. Activities which meet this definition con-
stitute research for purposes of this subchapter, whether or not they
are conducted or supported under a program which is considered re-
search for other purposes. For example, some demonstration and
service programs may include research activities.
§405.404. General Principles.
(a) Participation in research that can advance scientific
knowledge of mental disorders is integral to the mission of the
department. The department recognizes and accepts its obligation
to protect the rights of human subjects involved in research. The
department uses, as a minimum standard, the preservation of those
rights that are constitutionally and legally guaranteed and protected,
and adopts the policy that the guiding principle for all research
involving human subjects is the safety, well-being, and dignity of
the subject.
(b) To ensure the protection of human subjects involved in
research at its facilities, the department adopts by reference Title 45,
Code of Federal Regulations, Part 46 (Protection of Human Subjects)
revised June 18, 1991, referenced in §405.416 of this title (relating to
Exhibits) as Exhibit A, and relies on the provisions of this subchapter.
(c) For ethical guidelines relating to the protection of human
subjects involved in research at its facilities, the department adopts by
reference "The Belmont Report: Ethical Principles and Guidelines for
the Protection of Human Subjects of Research, Report of the National
Commission for the Protection of Human Subjects of Biomedical and
Behavioral Research" (April 18, 1979), referenced in §405.416 of this
title (relating to Exhibits) as Exhibit B.
(d) The department recognizes and expresses a commitment
to conducting research in a manner that is consistent with the best
interests and protection of the personal rights of human subjects
involved in the research. This includes conducting research in
a manner that protects individuals from participating in research
activities that conflict with individual treatment plans.
(e) Individuals receiving mental health services under an
order of protective custody pursuant to the Texas Health and Safety
Code, Chapter 574, may not be approached about participation in an
investigational drug research protocol prior to the entry of an order
for temporary or extended mental health services.
(f) No research involving human subjects may be conducted
unless the risks to subjects are minimized and are reasonable in
relation to the anticipated benefits.
(g) No undue inducement or coercion may be used to en-
courage human subjects to participate in research.
(h) No research which involves placebos as the primary
medication therapy may be conducted with human subjects who are
involuntarily committed. The use of placebos in research conducted
with human subjects who are voluntarily admitted must be conducted
in accordance with §405.407(b) of this title (relating to Additional
Reviews Necessary Prior to Initiation of Research).
(i) A research project may not employ an experimental design
which extends the use of a placebo or washout period unreasonably
or which deprives the human subject of reasonable relief, assuring
the safety and comfort of the individual.
(j) Unless otherwise provided for in this subchapter, research
involving human subjects may not be undertaken unless:
(1) the research has been reviewed and approved by
an IRB as outlined in §405.406 of this title (relating to General
Provisions for Approval and Overview of Research) and §405.407 of
this title (relating to Additional Reviews Necessary Prior to Initiation
of Research).
(2) the facility CEO has agreed to have the research
conducted at the facility; and
(3) if required, the necessary assurance and certification
has been submitted to the appropriate federal agency, (e.g., Health
and Human Services, Food and Drug Administration) and the agency
has indicated its approval.
(k) A human subject involved in research or his/her legal
guardian is entitled to file a complaint about alleged mistreatment or
other concerns relating to the research with the facility’s rights officer
or with any other complaint mechanism in place.
(l) All research undertaken at facilities is conducted with
a fundamental commitment to high ethical standards regarding
the conduct of scientific research. Any evidence of allegations
of misconduct in science are reviewed and investigated promptly
and thoroughly in accordance with 42 CFR Part 50, Subpart
A, (Responsibility of PHS Awardee and Applicant Institutions
for Dealing With and Reporting Possible Misconduct in Science),
published in the August 8, 1989, issue of theF deral Register,
which is adopted by reference and referenced in §405.416 of this
title (relating to Exhibits) as Exhibit C, and §405.411 of this title
(relating to Investigation of Allegations of Misconduct in Science).
§405.405. Designated Institutional Review Board (IRB).
(a) Each facility electing to participate in research projects
must establish or have a relationship with an IRB for the purpose
of reviewing and approving research proposed to be conducted at
that facility as outlined in §405.406 of this title (relating to General
Provisions for Approval and Overview of Research).
(b) A facility may elect to establish its own local IRB, use
another facility’s local IRB, use a university IRB, or use the Central
IRB as its designated IRB.
(1) Local IRB. The local IRB is established by the facility
and operates under the direction of the facility. The establishment of
a local IRB must be approved by the ORA as outlined in subsection
(f) of this section.
(2) Another facility’s local IRB. A facility may elect to
use the local IRB of another facility as its designated IRB if:
(A) the facilities involved enter into a written agree-
ment delineating the arrangement for such use; and
(B) the ORA approves the arrangement.
(3) University IRB. A facility may elect to use an
IRB operated by a university as its designated IRB. The facility
must provide documentation that the university has accepted IRB
responsibility for reviewing research for the protection of human
subjects participating in research conducted at the facility. The
utilization of a university IRB must be approved by the ORA as
outlined in subsection (f) of this section.
(4) Central IRB. Facilities electing not to use a local IRB
or a university IRB, and principal investigators conducting research
under the auspices of Central Office may choose to use the Central
IRB for review and approval of research. The ORA is responsible for
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ensuring that membership of the Central IRB is in accordance with
§46.107 (45 CFR 46) (Exhibit A), and that it includes proper local
representation from various regions of the state.
(c) The membership of the IRB must be established in
accordance with §46.107 (45 CFR 46), referenced in §405.416 of this
title (relating to Exhibits) as Exhibit A, concerning IRB membership,
and must include persons knowledgeable about and experienced with
populations served by the facility or facilities. Members shall be
knowledgeable about applicable ethics, laws, and regulations which
guide human subject research.
(1) Local IRB. Membership of a facility’s local IRB must
include a consumer, family member of a consumer, or an advocate
for a consumer of the type of services provided by the facility.
(2) Central IRB. Membership of the Central IRB must
include a consumer, family member of a consumer, or an advocate
for a consumer of the type of services provided by the department.
(d) The IRB must have written policies and procedures in
place:
(1) which address the:
(A) functions and operations of the IRB as required
by §46.103(b)(4)-(5) (45 CFR 46) (Exhibit A); and
(B) reporting of adverse effects to the IRB; and
(2) that are consistent with the department rules govern-
ing client care as listed in §405.415(3) of this title (relating to Ref-
erences).
(e) For research involving multiple facilities, a facility’s local
IRB or CEO may request the Central IRB to act as the facility’s
designated IRB for that particular research project.
(f) A facility seeking approval for the establishment of a local
IRB or the utilization of a university IRB as its designated IRB shall
submit information to the ORA outlining:
(1) a list of the IRB members identified by name, earned
degrees, representative capacity, identifications of experience such
as board certifications, license, etc., sufficient to describe each
member’s chief anticipated contributions to IRB deliberations, and
any employment or other relationship between each member and the
institution;
(2) written procedures for the functions and operation of
the IRB as required by §46.103(b)(4)-(5) (45 CFR 46) (Exhibit A);
and
(3) written policy for the communication of IRB deliber-
ations, recommendations, and decisions to the facility CEO and the
ORA.
(g) The ORA shall review the information and will approve,
disapprove, or enter into negotiations to attain approval for the
IRB as the facility’s designated IRB. Written notice of approval or
disapproval will be sent to the requesting facility.
(h) Any change in a designated IRB’s membership, policies,
or procedures must be reported to and approved by the ORA.
(i) The ORA may revoke approval of a designated IRB at
any time the ORA determines the IRB fails to maintain standards in
accordance with federal regulations and this subchapter.
§405.407. Additional Reviews Necessary Prior to Initiation of
Research.
(a) In addition to review by the designated IRB as outlined in
§405.406 of this title (relating to General Provisions for Approval and
Overview of Research), each research proposal may require additional
approvals prior to initiation.
(1) Local IRB as the designated IRB. The research
review and documentation processes for a local IRB, as described
in §405.405(b)(1) and (2) of this title (relating to Designated
Institutional Review Board (IRB)), are generally as follows:
(A) the research proposal is reviewed by the local
IRB and, if approved, forwarded to the CEO of the facility where the
research is to be conducted;
(B) the facility CEO is informed of the local IRB’s
approval or disapproval and recommendations, if any;
(C) if the research proposal is approved by the local
IRB, the facility CEO considers the local IRB’s recommendations,
if any, and either approves or disapproves the research proposal for
implementation at the facility; and
(D) if the research proposal is approved, the ORA is
notified in writing of the CEO and IRB’s approval including copies of
the IRB’s meeting minutes concerning the review of the proposal, the
proposal itself, and the CEO and IRB’s documentation of approval.
(2) University IRB as the designated IRB. The research
review and documentation processes for a facility using a university
IRB are generally as follows:
(A) the research proposal is screened by the facility
CEO and, if determined appropriate for implementation at the facility,
forwarded to the university IRB for review;
(B) the research proposal is reviewed by the university
IRB;
(C) the facility CEO is informed of the university
IRB’s approval or disapproval and recommendations, if any;
(D) if the research proposal is approved by the
university IRB, the facility CEO considers the university IRB’s
r commendations, if any, and either approves or disapproves the
research proposal for implementation at the facility; and
(E) if the research proposal is approved, the ORA is
notified in writing of the CEO and IRB’s approval including copies of
the IRB’s meeting minutes concerning the review of the proposal, the
proposal itself, and the CEO and IRB’s documentation of approval.
(3) Central IRB as the designated IRB. The research
review and documentation processes for a facility using the Central
IRB are generally as follows:
(A) the research proposal is screened by the facility
CEO and, if determined appropriate for implementation at the facility,
forwarded to the Central IRB;
(B) the research proposal is reviewed by the Central
IRB;
(C) the facility CEO is informed of the Central IRB’s
approval or disapproval and recommendations, if any;
(D) if the research proposal is approved by the Central
IRB, the facility CEO considers the Central IRB’s recommendations,
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if any, and either approves or disapproves the research proposal for
implementation at the facility; and
(E) if the research proposal is approved, the ORA is
notified in writing of the CEO and IRB’s approval including copies of
the IRB’s meeting minutes concerning the review of the proposal, the
proposal itself, and the CEO and IRB’s documentation of approval.
(4) Central IRB as a facility’s designated IRB for research
projects involving multiple facilities. When a facility’s local IRB
or CEO requests the Central IRB act as its designated IRB for
research involving multiple facilities, pursuant to §405.405(e) of this
title (relating to Designated Institutional Review Board (IRB)), then
the research review and documentation processes are generally as
follows:
(A) the research proposal is reviewed and approved
by:
(i) each facility CEO;
(ii) the Central IRB; and
(iii) the appropriate Central Office director(s) (i.e.,
director of mental retardation facilities, director of mental health
facilities, or director of state-operated community MHMR services)
or designee; and
(B) if the research proposal is approved by a facility
CEO, the Central IRB, and the appropriate Central Office director(s)
or designee, the ORA is notified in writing of the approval, including
copies of the IRB’s meeting minutes concerning the review of the
proposal, the proposal itself, and all of the CEOs and the Central
IRB’s documentation of approval.
(b) In addition to the required procedures described in
subsection (a) of this section, any research proposal involving a
placebo as the primary medication therapy must be reviewed and
approved by the Central Office Medical Director.
(c) The review process for proposed research may require
additional steps as necessary, (e.g., in the event a proposal is initially
rejected).
§405.409. Requirements for Informed Consent.
(a) If informed consent is required, the designated IRB’s
review of the proposed research must include verification that
procedures for obtaining and documenting informed consent from
human subjects meet the requirements in §46.116 and §46.117 (45
CFR 46), referenced in §405.416 of this title (relating to Exhibits) as
Exhibit A. Additionally, informed consent must also address:
(1) any extension of the subject’s length of stay at the
facility as a result of participation in the research;
(2) if the research involves an investigational drug, the
subject’s ability to receive the drug(s) after the research protocol has
concluded; and
(3) whether the research protocol involves the use of a
placebo and the likelihood of assignment to the placebo condition.
(4) any risk of deterioration in the person’s condition and
the potential consequences for such deterioration (e.g., an extension in
the length of stay, the use of interventions such as restraint, seclusion,
or emergency medications).
(b) If minors are the proposed human subjects, the designated
IRB’s review of the proposed research must include verification that
procedures for obtaining informed consent from the parent or legally
authorized representative and the minor’s assent for participation meet
the requirements in Subpart D, §46.408 (45 CFR 46) (Exhibit A).
(c) The designated IRB’s review of the proposed research
must determine that there are adequate procedures to ensure that
each subject understands the information provided before obtaining
consent and if the subject cannot understand the information that
there are provisions for obtaining informed consent from the subject’s
legally authorized representative. If consent is obtained from
the subject’s legally authorized representative there should also be
procedures to attempt to obtain the subject’s assent to participation.
(d) The designated IRB’s review of the proposed research
must determine that there are safeguards to minimize the possibility of
coercion or undue influence. The research proposal may be approved
only if the possible advantages of the subject’s participation in the
research do not impair the subject’s ability to weigh the risks of the
research against the value of those advantages. Possible advantages
within the limited choice environment of a facility may include
enhancement of general living conditions, medical care, quality of
food, or amenities; opportunity of earnings; or change in commitment
status.
§405.415. References.
The following statutes and department rules are referenced in this
subchapter:
(1) Title 45, Code of Federal Regulations, Part 46 (Pro-
tection of Human Subjects) revised June 18, 1991;
(2) Title 42, Code of Federal Regulations, Part 50, Sub-
part A, (Responsibility of PHS Awardee and Applicant Institutions
for Dealing With and Reporting Possible Misconduct in Science);
(3) department rules governing client care, which are:
(A) Chapter 403, Subchapter K of this title (relating
to Client-Identifying Information);
(B) Chapter 404, Subchapter A of this title (relating
to Abuse, Neglect, and Exploitation of Persons Served by TDMHMR
Facilities);
(C) Chapter 404, Subchapter E of this title (relating
to Rights of Persons Receiving Mental Health Services);
(D) Chapter 405, Subchapter F of this title (relating to
Voluntary and Involuntary Behavioral Interventions in Mental Health
Programs);
(E) Chapter 405, Subchapter H of this title (relating
to Behavior Management - Facilities Serving Persons with Mental
Retardation);
(F) Chapter 405, Subchapter I of this title (relating to
Consent to Treatment with Psychotropic Medication);
(G) Chapter 405, Subchapter Y of this title (relating
to Clients Rights - Mental Retardation Services); and
(H) Chapter 405, Subchapter FF of this title (relating
to Consent to Treatment with Psychoactive Medication); and
(4) Texas Health and Safety Code, Chapter 574.
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This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on October 4, 1996.
TRD-9614521
Ann Utley
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: November 1, 1996
Proposal publication date: June 25, 1996
For further information, please call: (512) 206-4516
♦ ♦ ♦
Subchapter R. General Procedures for Approval
of Research
25 TAC §§405.421-405.424, 405.426-405.430
The Texas Department of Mental Health and Mental Retarda-
tion (TDMHMR) adopts the repeal of §§405.421-405.424 and
405.426- 405.430 of Chapter 405, Subchapter R, concerning
general procedures for approval of research, without changes
to the proposal as published in the June 25, 1996, issue of the
Texas Register (21 TexReg 5837).
The repeal allows for the adoption of new sections.
No public comment was received on the proposed repeals.
The repeals are adopted under the Texas Health and Safety
Code, Title 7, §532.015, which provides the Texas Board of
Mental Health and Mental Retardation with rulemaking powers.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on October 4, 1996.
TRD-9614524
Ann Utley
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: November 1, 1996
Proposal publication date: June 25, 1996
For further information, please call: (512) 206-4516
♦ ♦ ♦
Chapter 407. Internal Facilities Management
Public Records
25 TAC §§407.151-407.159
The Texas Department of Mental Health and Mental Retardation
(TDMHMR) adopts the repeal of §§407.151-407.159 of Chapter
407, concerning public records, without changes to proposed
text as published in April 23, 1996, issue of the Texas Register
(21 TexReg 3502).
The sections are repealed to permit the adoption of new
sections concerning the same matters.
No comments were received concerning the repeals.
The repeals are adopted under the Texas Health and Safety
Code, §532.015, which provides the Texas Mental Health and
Mental Retardation Board with broad rulemaking authority.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on October 4, 1996.
TRD-9614531
Ann Utley
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: November 1, 1996
Proposal publication date: April 23, 1996
For further information, please call: (512) 206-4516
♦ ♦ ♦
25 TAC §§407.151-407.161
The Texas Department of Mental Health and Mental Retardation
(TDMHMR) adopts new §§407.151-407.161 of Chapter 407,
concerning public records. Section 407.154 and §407.156 are
adopted with changes to the proposed text as published in
the August 6, 1996, issue of the Texas Register (21 TexReg
7331). Sections 407.151-407.153, 407.155, 407.157-407.161
are adopted without changes and will not be republished.
The new sections enact revisions to the Texas Government
Code, Chapter 552 (generally known as the Open Records
Act although renamed the Public Information Act) made by
the 74th Legislature and will permit the department to respond
in a timely and efficient manner to written requests by the
public for information as required by statute. The new sections
are consistent with recently adopted new rules of the General
Services Commission (GSC) which establish charges for copies
of public information as provided under Texas Government
Code, Chapter 552. The GSC adoption was published in the
September 6, 1996, issue of the Texas Register (21 TexReg
8587). State agencies are required to follow the charges
established by GSC.
In §407.154(c), the word "the" replaces "such" in response to
a commenter’s concern that access to public information might
unintentionally be restricted as a result. Revisions to §407.156
have been made to reflect changes made by GSC to its rule
upon adoption.
No public hearing was held concerning the proposal. Written
comments were received from the parent of a state school
resident and from Rock House Inc. of Stephenville, a provider
of community-based residential services.
A commenter questioned why community MHMR centers are
not required to follow this rule and asked whether or not they
are required to comply with the Open Records Act. The
department responds that while community centers are required
to comply with the Open Records Act, the department does not
have the authority to require community centers to follow the
department’s rule. Community centers may follow the General
Services Commission rule concerning charges; in fact, the
department’s rule is based upon the GSC rule.
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A commenter recommended that "the" should be used in place
of "such" in §407.154(c) to avoid unintentionally restricting
access to information. The department agrees and has made
the change.
A commenter suggested that the 20-day time period set forth
in §407.157(f) seems to conflict with the 10-day time period
required in §407.158(c). The department responds that both
time periods are established in statute. The 20-day time period
refers to requests which require programming or manipulation of
data; it is mandated in §552.231 of the Open Records Act. The
10-day time period applies to requests for information which do
not manipulation of data; it is mandated in §552.221(d) of the
Open Records Act.
A commenter requested that advocates and advocacy organi-
zations be included in the distribution lists in §407.161. The
department responds that advocates are included in subsec-
tion (c).
The new sections are adopted under the Texas Health and
Safety Code, §532.015, which provides the Texas Mental
Health and Mental Retardation Board with broad rulemaking
authority.
§407.154. Availability of Public Information.
(a) A person may request in writing to be allowed to inspect
public information or to be supplied with copies of such information.
The department shall make such information available unless the
information is believed to be covered in an exception contained
in Subchapter C of the Open Records Act. The procedures to
be followed in processing such requests are detailed in Operating
Instruction 407-7 concerning Open Records Requests.
(b) If it appears that the information requested is covered
by an exception contained in Subchapter C of the Open Records
Act, or if there is any doubt on the issue, the written request shall
be forwarded to the open records coordinator on the same day the
request is received for appropriate action or advice. The information
requested may not be disclosed for inspection nor may copies be
provided until disclosure has been authorized by the open records
coordinator.
(c) If the open records coordinator believes that the informa-
tion requested falls within one or more of the exceptions stated in
Subchapter C of the Open Records Act, but there has been no previ-
ous decision by the attorney general’s office that the information falls
within one of the exceptions, the department, within 10 days after re-
ceipt of the written request, shall request an open records decision
from the attorney general’s office.
§407.156. Charges for Providing Copies of Public Information.
(a) General. The charges in this section are based on charges
described in rules of the General Services Commission (GSC) at 1
TAC §§111.61-111.70 (relating to Costs of Copies of Open Records)
and are intended to recover costs associated with providing copies of
public information. The GSC charges are based on estimated average
costs as reported by governmental bodies across the state.
(b) Copy charge.
(1) Standard paper copy. The charge for standard paper
copies reproduced by an office machine copier or a computer printer
is $.10 per page or part of a page. Each side that has a printed image
is considered a page.
(2) Non standard copy. The charges for nonstandard
copies are:
(A) diskette – $1.00 each;
(B) computer magnetic tape – $11-13.50 each depend-
ing on width (see §407.159 of this title (relating to List of Charges));
(C) computer data cartridge – $17.50-35 each, de-
pending on series (see §407.159 of this title (relating to List of
Charges));
(D) tape cartridge – $38-45 each, depending on
memory (see §407.159 of this title (relating to List of Charges));
(E) VHS video cassette – $2.50 each;
(F) audio cassette – $1.00 each;
(G) oversize paper copy (any size larger than 8 « by
14 inches) – $.50 each;
(H) Mylar – $.85-$1.35/linear ft., depending on
thickness (see §407.159 of this title (relating to List of Charges));.
(I) Blueprint/blueline paper – $.20/linear ft. (all
widths).
(3) The charges in this subsection are to cover the cost
of materials onto which information is copied and do not reflect any
additional charges that may be associated with a particular request.
(c) Programming personnel. If a particular request requires
the services of a programmer in order to execute an existing program
r to create a new program so that requested information may be
accessed and copied, a charge may be required for the programmer’s
time.
(1) The hourly charge for a programmer is $26 an hour,
including fringe benefits.
(2) Only programming services may be charged at this
hourly rate. Any time spent by a programmer performing services
other than programming will be charged at the rate specified for
personnel as described in subsection (d) of this section.
(d) Other personnel charge.
(1) The charge for other personnel costs incurred in
processing a request for public information is $15 an hour, including
fringe benefits. Where applicable, the other personnel charge may
include the actual time spent to locate, compile. and reproduce
requested information.
(2) A personnel charge may not be billed in connection
with complying with requests that are for 50 or fewer pages of
standard paper records, unless the documents to be copied are located
in:
(A) more than one building; or
(B) a remote storage facility.
(3) Personnel time may not be recovered for any time
spent by an attorney, legal assistant, or any other person who reviews
the requested information:
(A) to determine whether the department will raise
any exceptions to disclosure of the requested information under
Subchapter C of the Open Records Act; or
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(B) to research or prepare a request for an open
records decision from the attorney general’s office pursuant to
Subchapter G of the Open Records Act.
(4) When confidential information is mixed with public
information in the same page, personnel time may be recovered for
time spent to obliterate, blackout, or otherwise obscure confidential
information in order to provide the copies requested.
(e) Programming personnel. If a particular request requires
a programmer to enter data in order to execute an existing program
or to create a new program so that requested information may be
accessed and copied, a charge may be required for the programmer’
s time.
(1) The hourly charge for a programmer is $26 an hour,
including fringe benefits.
(2) Only programming services may be charged at this
hourly rate. Any time spent by a programmer performing services
other than programming will be charged at the rate specified for
personnel as described in subsection (c) of this section.
(f) Overhead charge.
(1) Whenever a personnel charge, including a program-
ming personnel charge, is applicable to a request, an overhead charge
for direct and indirect costs may be added. This overhead charge
covers such costs as depreciation of capital assets, rent, maintenance
and repair, utilities, and administrative overhead. The charge will be
made in accordance with the methodology described in paragraph (3)
of this subsection.
(2) Overhead may not be charged for requests for 50
pages or fewer of standard paper copies.
(3) The overhead charge is computed at 20% of the charge
made to cover personnel costs associated with a particular request.
For example, if one hour of personnel time (programming, other
personnel, or a combination of the two) is used for a particular
request, the formula would be as follows: $26 x; .20 ± $5.20; $15 x;
.20 ± $3.00; or $41 x; .20 ± $8.20.
(g) Microfiche and microfilm charge.
(1) If the information exists on microfiche or microfilm
and the requestor prefers paper copies, the charge is $.10 per page
for standard paper copies plus any applicable personnel and overhead
charges for more than 50 copies.
(2) If the requestor prefer copies in the microfiche or
microfilm format, the charge is the actual cost of making the copy. If
the reproduction must be made commercially due to lack of in-house
capability to produce such a copy, the charge will equal the actual
cost charged by the reproduction company.
(h) Remote document retrieval charge. Due to limited on-site
capacity of storage of documents, it is frequently necessary to store
information that is not in current use at remote storage locations. To
the extent that the retrieval of documents results in an actual charge to
the department in order to comply with a request, then the department
may recover the costs of such services.
(i) Computer resource charge.
(1) The computer resource charge is a utilization charge
for computers based on the amortized cost of acquisition, lease,
operation, and maintenance of computer resources, which might
include, but is not limited to, some or all of the following:
(A) central processing units (CPUs);
(B) servers;
(C) disk drives;
(D) local area networks (LANs);
(E) printers;
(F) tape drives;




(2) These computer resource charges are not intended
to substitute for cost recovery methodologies or charges made for
purposes other than responding to open records requests.
(3) The charges in this subsection are averages compiled
by the GSC based on a survey of governmental bodies with a broad
range of computer capabilities. Utilizing the following charges, the
department shall determine which category of computer type most
closely fits the one used to provide the requested information.
(A) Mainframe – $10 per minute.
(B) Midsize – $1.50 per minute.
(C) Client/Server – $2.20 per hour.
(D) PC or LAN – $1.00.
(4) The charge made to recover the computer utilization
cost is the actual time the computer takes to execute a particular
program multiplied by the applicable rate. The CPU charge is not
meant to apply to programming or printing time; rather, it is solely to
recover costs associated with the actual time required by the computer
to execute a program. This time, called CPU time, can be read
directly from the CPU clock and most frequently will be a matter
of seconds. If programming is required to comply with a particular
request, the appropriate charge that may be recovered is set forth in
subsection (d) of this section. No charge may be made for computer
print-out time. For example, if a mainframe computer is used, and
the processing time is 20 seconds, the charges would be as follows:
$10 & divide; 3 (one third of a minute or 20 seconds) ± $3.33; or
$10 & divide; 60 x; 20 ± $3.33.
(j) Miscellaneous supplies. The actual cost of miscellaneous
supplies, such as labels, boxes, and other supplies used to produce
the requested information may be added to the total charge for the
information.
(k) Postal and shipping charges. The department may add
any related postal or shipping expenses which are necessary to deliver
the reproduced information to the requesting party.
(l) Sales tax. Sales tax may not be added on charges for
public information.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Issued in Austin, Texas, on October 4, 1996.
TRD-9614530
Ann Utley
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: November 1, 1996
Proposal publication date: August 6, 1996
For further information, please call: (512) 206-4516
♦ ♦ ♦
TITLE 28. INSURANCE
Part I. Texas Department of Insurance
Chapter 1. General Administration
Subchapter A. Rules of Practice and Procedure
General Procedural Provisions
28 TAC §§1.17, 1.19, 1.66, 1.67, 1.69, 1.70, 1.71, 1.72
The Commissioner of Insurance adopts the repeal of §§1.17,
1.19, 1.66, 1.67, 1.69, 1.70, 1.71, and 1.72, relating to rules
of practice and procedure, without changes to the proposed
text as published in the August 16, 1996, issue of the Texas
Register (21 TexReg 7714).
Section 1.23 of Acts 1993, 73rd Legislature, Chapter 685
(House Bill 1461) abolished the State Board of Insurance and
transferred its authority to the Commissioner of Insurance.
Repeal of the sections is necessary because the elimination
of the State Board of Insurance has rendered procedural
references to the board inappropriate. The public will benefit
from the repeal because there will be less confusion about the
structure of the Texas Department of Insurance and the entities
within the Department to whom matters are directed. There will
be more certainty about procedural rules. The public will also
benefit from streamlined administration within the Department.
Repeal of the sections eliminates rules of practice and proce-
dure which are obsolete due to references to an entity which
no longer exists, i.e. the State Board of Insurance.
No comments were received regarding adoption of the repeals.
The repeals are adopted pursuant to the Insurance Code, Arti-
cles 1.03A and 1.02, and the Government Code §§2001.004 et
seq. Article 1.03A of the Insurance Code provides that the Com-
missioner of Insurance may adopt rules and regulations, which
must be for general and uniform application, for the conduct and
execution of the duties and functions of the Texas Department
of Insurance only as authorized by a statute. The Government
Code, §§2001.004 et seq. (Administrative Procedure Act) au-
thorize and require each state agency to adopt rules of practice
setting forth the nature and requirement of available procedures
and to prescribe the procedures for adoption of rules by a state
agency. Under Article 1.02 of the Insurance Code, a refer-
ence in the Insurance Code or other insurance law to the State
Board of Insurance means the Commissioner of Insurance or
the Texas Department of Insurance.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Insurance
Effective date: October 25, 1996
Proposal publication date: August 16, 1996
For further information, please call: (512) 463–6327
♦ ♦ ♦
Subchapter C. Maintenance Taxes and Fees
28 TAC §§1.401–1.405,
The Commissioner of Insurance adopts the repeal of §§1.401–
1405, relating to maintenance taxes and fees, without changes
to the proposed text as published in the August 16, 1996, issue
of the Texas Register (21 TexReg 7715).
Repeal of the sections is necessary because the sections,
which consist of rates for maintenance tax assessments on
gross premiums for various lines of insurance for calendar
years 1982 through 1986, are outdated and no longer serve
any purpose. The public will benefit from the repeal because it
eliminates unnecessary regulations no longer in use.
Repeal of the sections eliminates regulations covering calendar
years 1982 through 1986, which are no longer in use.
No comments were received regarding adoption of the repeals.
The repeals are adopted pursuant to the Insurance Code, Arti-
cles 1.03A, which provides that the Commissioner of Insurance
may adopt rules and regulations, which must be for general
and uniform application, for the conduct and execution of the
duties and functions of the Texas Department of Insurance only
as authorized by a statute, as well as Insurance Code, Articles
5.12, 5.24, 5.49, 5.68, 9.46, and 23.08, which authorize the as-
sessment of maintenance taxes and fees for the various lines
of insurance covered in the rules now repealed.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Insurance
Effective date: October 25, 1996
Proposal publication date: August 16, 1996
For further information, please call: (512) 463–6327
♦ ♦ ♦
Chapter 5. Property and Casualty Insurance
Subchapter A. Automobile Insurance
21 TexReg 10208 October 15, 1996 Texas Register
Deviation Procedure
28 TAC §5.1
The Texas Department of Insurance adopts the repeal of §5.1,
without changes to the proposed text as published in the August
16, 1996, issue of the Texas Register (21 TexReg 7715).
Section 5.1 specifies rate deviation regulations for automobile
insurance. The section is repealed because rate deviations
are no longer applicable to this line of insurance. Article 5.03
established a promulgated rating system which specified that
any insurer writing automobile policies in Texas was required
to issue policies at the premium rates promulgated by the
board. In 1991, Article 5.03 was amended to reflect that a new
benchmark rating system, outlined in Subchapter M, would be
used to regulate motor vehicle insurance rates instead of the
system of promulgated rates with rate deviation filings. Article
5.101 was enacted to establish the benchmark rating system
which supplanted the promulgated rating system in Article 5.03,
including the provisions for rate deviation filings. The repeal
of §5.1 is necessary because rate deviation filings have no
function in the rate setting process and bear no relationship to
the benchmark rating system which is currently used for motor
vehicle rate regulation.
The repeal of §5.1 will eliminate unnecessary regulation from
this title of the Texas Administrative Code.
No comments were received regarding adoption of the repeal.
The repeal is adopted under the Insurance Code, Articles 5.03,
5.10 and 1.03A; and the Government Code §§2001.004 et
seq. Article 5.03 authorizes the commissioner to administer
this act by adopting rules and regulations to resolve any
conflicts or ambiguities as may be necessary to accomplish the
purposes of this act. Article 5.10 empowers the commissioner
to make and enforce all such reasonable rules and regulations
as are necessary to carry out the provisions of Subchapter
A. Article 1.03A authorizes the commissioner to adopt rules
and regulations for the conduct and execution of the duties
and functions of the department as authorized by statute.
The Government Code §§2001.004 et seq. (Administrative
Procedures Code) authorizes and requires each state agency to
adopt rules of practice setting forth the nature and requirements
of available procedures and to prescribe the procedure for
adoption of rules by a state administrative agency.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Insurance
Effective date: October 25, 1996
Proposal publication date: August 16, 1996
For further information, please call: (512) 463–6327
♦ ♦ ♦
Motor Vehicle Damage Claims, Coverage, Settle-
ment and Disclosure Practices
28 TAC §5.501
The Texas Department of Insurance adopts the repeal of
§5.501, relating to motor vehicle damage claim coverage,
settlement and disclosure without changes to the proposed
text as published in the Texas Register August 16, 1996, (21
TexReg 7716).
The repeal is necessary because the department has been
enjoined and restrained by court order from implementing,
enforcing, or giving effect to the section. The department retains
the authority to adopt rules under the Insurance Code, Article
5.07-1; however, to the extent that such rules are adopted, they
will be new sections, not amendments to current §5.501.
The repeal will result in full and adequate disclosure to all
interested persons that any rules adopted and administered
pursuant to the Insurance Code, Article 5.07-1 will be new
sections, since the provisions of §5.501 as repealed are
unenforceable.
No comments were received regarding adoption of the repeal.
Repeal of §5.501 is adopted pursuant to the Insurance Code,
Articles 5.07-1 and 5.10. The Insurance Code, Article 5.07-1
provides for disclosure of consumer information and requires
that any rules promulgated by the board for auto insurance
policies which provide for any limitation relating to repair and
replacement services resulting from automobile damage man-
date particular consumer disclosures. Article 5.10 empowers
the commissioner and department to make and enforce rules
and regulations necessary to the administration of the Insur-
ance Code, Chapter 5, Subchapter A.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Insurance
Effective date: October 25, 1996
Proposal publication date: August 16, 1996
For further information, please call: (512) 463–6327
♦ ♦ ♦
Subchapter G. Workers’ Compensation Insurance
The Texas Department of Insurance adopts the repeal of
§§5.6001-5.6005, 5.6101-5.6105 and 5.6151-5.6158, concern-
ing workers’ compensation insurance without changes to the
proposed text as published in the August 23, 1996, issue of the
Texas Register (21 TexReg 7951). Sections 5.6001-5.6005,
concern the qualifications and certification of field represen-
tatives for workers’ compensation insurers. Sections 5.6101-
5.6105, concern the standards for accident prevention facilities
and services to be provided by workers’ compensation insurers.
Sections 5.6151-5.6158, concern standards under which a pol-
ADOPTED RULES October 15, 1996 21 TexReg 10209
icyholder may be entitled to a premium discount on a workers’
compensation policy.
The repeals are necessary because the statutes on which
these sections are based, the Insurance Code, Articles 5.76-
1 and 5.55A, have been repealed and the duties thereunder
have been transferred to the Texas Workers’ Compensation
Commission.
Repeal of the sections result in the elimination of obsolete
requirements.
No comments were received regarding adoption of the repeals.
Field Safety Representatives
28 TAC §§5.6001–5.6005
The repeals are adopted pursuant the Insurance Code, Article
1.03A and the Government Code, §§2001.004, et seq. Article
1.03A provides that the Commissioner of Insurance may adopt
rules and regulations to execute the duties and functions of
the Texas Department of Insurance as authorized by statute.
The Government Code, §§2001.004 et seq. (Administrative
Procedure Act) authorize and require each state agency to
adopt rules of practice setting forth the nature and requirements
of available procedures and prescribe the manner for adoption
of rules by a state administrative agency.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Insurance
Effective date: October 25, 1996
Proposal publication date: August 23, 1996
For further information, please call: (512) 463–6327
♦ ♦ ♦
Standards for Accident Prevention Services
28 TAC §§5.6101–5.6105
The repeals are adopted pursuant the Insurance Code, Article
1.03A and the Government Code, §§2001.004, et seq. Article
1.03A provides that the Commissioner of Insurance may adopt
rules and regulations to execute the duties and functions of
the Texas Department of Insurance as authorized by statute.
The Government Code, §§2001.004 et seq. (Administrative
Procedure Act) authorize and require each state agency to
adopt rules of practice setting forth the nature and requirements
of available procedures and prescribe the manner for adoption
of rules by a state administrative agency.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Insurance
Effective date: October 25, 1996
Proposal publication date: August 23, 1996
For further information, please call: (512) 463–6327
♦ ♦ ♦
Premium Discount Plan for Workers’ Compensa-
tion Insurance
28 TAC §§5.6151–5.6158
The repeals are adopted pursuant the Insurance Code, Article
1.03A and the Government Code, §§2001.004, et seq. Article
1.03A provides that the Commissioner of Insurance may adopt
rules and regulations to execute the duties and functions of
the Texas Department of Insurance as authorized by statute.
The Government Code, §§2001.004 et seq. (Administrative
Procedure Act) authorize and require each state agency to
adopt rules of practice setting forth the nature and requirements
of available procedures and prescribe the manner for adoption
of rules by a state administrative agency.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Insurance
Effective date: October 25, 1996
Proposal publication date: August 23, 1996
For further information, please call: (512) 463–6327
♦ ♦ ♦
Workers’ Compensation Insurance Rate Deviation
Filing Rules
28 TAC §§5.6171–5.6183
The Texas Department of Insurance adopts the repeal of
§§5.6171-5.6183, concerning workers’ compensation insurance
without changes to the proposed text published in the August
16, 1996, issue of the Texas Register (21 TexReg 7717).
The repeals of §§5.6171-5.6183 is necessary because the
statute on which these sections are based, the Insurance Code,
Article 5.60(h), has been repealed.
Repeal of §§5.6171-5.6183 results in the elimination of obsolete
requirements.
No comments were received regarding adoption of the repeals.
The repeals are adopted under the Insurance Code, Article
1.03A and the Government Code, §§2001.004, et seq. Article
1.03A provides that the Commissioner of Insurance may adopt
rules and regulations to execute the duties and functions of
the Texas Department of Insurance as authorized by statute.
The Government Code, §§2001.004 et seq. (Administrative
Procedure Act) authorize and require each state agency to
adopt rules of practice setting forth the nature and requirements
21 TexReg 10210 October 15, 1996 Texas Register
of available procedures and prescribe the manner for adoption
of rules by a state administrative agency.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Insurance
Effective date: October 25, 1996
Proposal publication date: August 16, 1996
For further information, please call: (512) 463–6327
♦ ♦ ♦
Subchapter G. Workers’ Compensation Insurance
The Texas Department of Insurance proposes the repeal of
§§5.6201, 5.6202, and 5.6701, concerning workers’ compen-
sation insurance without changes to the proposed text as pub-
lished in the August 23, 1996, issue of the Texas Register (21
TexReg 7952). Section 5.6201, concerns certifications of in-
surance company violations to the State Board of Insurance
from the Industrial Accident Board. Section 5.6202, concerns
compliance subsequent to certification by the Industrial Acci-
dent Board to the Commissioner. Section 5.6701, concerns the
workers’ compensation insurance bid procedure to determine
the servicing companies for the Texas Workers’ Compensation
Insurance Facility.
The repeal of §5.6201 and §5.6202 is necessary because
the statutes on which these sections are based, Texas Civil
Statutes, Article 8306, §18 and Article 8307, §5 have been re-
pealed. The repeal of §5.6701 is necessary because the In-
surance Code, Article 5.76-2, the statute on which this section
is based, has been amended to state that workers’ compensa-
tion insurance may not be written through the Texas Workers’
Compensation Insurance Facility through the Employers’ Re-
jected Risk Fund after January 1, 1994. Consequently, there
is no longer the need for a bid procedure as provided for in
§5.6701 to determine servicing companies for the Texas Work-
ers’ Compensation Insurance Facility.
Repeal of §§5.6201, 5.6202 and 5.6701 results in the elimina-
tion of obsolete requirements.
No comments were received regarding adoption of the repeals.
Certifications of Insurance Company Violations to
the State Board of Insurance from the Industrial
Accident Board
28 TAC §5.6201, §5.6202
The repeals are adopted under the Insurance Code, Article
1.03A and the Government Code, §§2001.004, et seq. Article
1.03A provides that the Commissioner of Insurance may adopt
rules and regulations to execute the duties and functions of
the Texas Department of Insurance as authorized by statute.
The Government Code, §§2001.004 et seq. (Administrative
Procedure Act) authorize and require each state agency to
adopt rules of practice setting forth the nature and requirements
of available procedures and prescribe the manner for adoption
of rules by a state administrative agency.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Insurance
Effective date: October 25, 1996
Proposal publication date: August 23, 1996
For further information, please call: (512) 463–6327
♦ ♦ ♦
Workers’ Compensation Insurance Subscriber No-
tices
28 TAC §5.6701
The repeal is adopted under the Insurance Code, Article
1.03A and the Government Code, §§2001.004, et seq. Article
1.03A provides that the Commissioner of Insurance may adopt
rules and regulations to execute the duties and functions of
the Texas Department of Insurance as authorized by statute.
The Government Code, §§2001.004 et seq. (Administrative
Procedure Act) authorize and require each state agency to
adopt rules of practice setting forth the nature and requirements
of available procedures and prescribe the manner for adoption
of rules by a state administrative agency.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Insurance
Effective date: October 25, 1996
Proposal publication date: August 23, 1996
For further information, please call: (512) 463–6327
♦ ♦ ♦
Subchapter L. Reporting Requirements for Lia-
bility Insurance Under the Insurance Code Article
1.24A and Article 1.24B
28 TAC §5.9203
The Texas Department of Insurance adopts the repeal of
§5.9203, concerning annual liability insurance supplemental
report forms and instructions for use by liability insurers without
changes to the proposed text published in the August 16, 1996,
issue of the Texas Register (21 TexReg 7717).
This repeal of §5.9203 is necessary because the Insurance
Code, Article 1.24A, the statute on which this section is based,
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has been repealed. The report forms and instructions provided
in this section are obsolete.
Repeal of §5.9203 results in the elimination of obsolete report
forms and instructions.
No comments were received regarding adoption of the repeal.
The repeal is adopted under the Insurance Code, Article
1.03A and the Government Code, §§2001.004 et seq. Article
1.03A provides that the Commissioner of Insurance may adopt
rules and regulations to execute the duties and functions of
the Texas Department of Insurance as authorized by statute.
The Government Code, §§2001.004 et seq. (Administrative
Procedure Act) authorize and require each state agency to
adopt rules of practice setting forth the nature and requirements
of available procedures and prescribe the manner for adoption
of rules by a state administrative agency.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Insurance
Effective date: October 25, 1996
Proposal publication date: August 16, 1996
For further information, please call: (512) 463–6327
♦ ♦ ♦
Chapter 7. Corporate and Financial Regulation
Subchapter A. Examination and Corporate Custo-
dian and Tax
28 TAC §§7.9, 7.13, 7.19, 7.51-7.57, 7.61, 7.62, 7.66-
7.69,7.71-7.76
The Commissioner of Insurance adopts the repeal of §§7.9,
7.13, 7.19, 7.51-7.57, 7.61, 7.62, 7.66-7.69, and 7.71-7.76,
without changes to the proposed text published in the August
16, 1996, issue of the Texas Register (21 TexReg 7718).
Section 7.9 concerns the adoption by reference of the certificate
of representation used in the examination of insurers. Section
7.13 concerns the reporting of mortgage loans pledged to
secure an insurer’s borrowings. Section 7.19 concerns the
depreciation of real estate owned by an insurer. Section 7.51
- 7.57 concerns the adoption by reference of the forms and
instructions for the calculation of insurance premium taxes and
other fees owed by insurers. Sections 7.61, 7.62, 7.66 - 7.69
and 7.71 - 7.76 concern the adoption by reference of annual
statement blanks, instructions, and other forms used by insurers
and certain other entities regulated by the Texas Department
of Insurance to report their financial condition and business
operations and activities.
The repeals are necessary to eliminate obsolete or unnecessary
provisions from Title 28, Insurance, of the Texas Administrative
Code. The repeals will provide for more efficient regulation of
insurers.
The repeals will eliminate obsolete or unnecessary provisions
from Title 28, Insurance, of the Texas Administrative Code.
No comments were received regarding adoption of the repeals.
The repeals are adopted under the Insurance Code, Articles
1.11 and 1.19. The Insurance Code, Article 1.11 authorizes
the commissioner to make changes in the forms of the annual
statements required of insurance companies of any kind, as
shall seem best adapted to elicit a true exhibit of their condition
and methods of transacting business. Article 1.19 authorizes
the commissioner or any commissioned examiner to examine
any person within this state under oath relative to the affairs
and conditions of any insurance company.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Effective date: October 25, 1996
Proposal publication date: August 16, 1996
For further information, please call: (512) 463–6327
♦ ♦ ♦
Subchapter J. Examination Expenses and Assess-
ments
28 TAC §§7.1001–7.1011
The Commissioner of Insurance adopts the repeal of §§7.1001
- 7.1011, concerning the method of calculation of examination
expenses that domestic and foreign insurance companies pay
to the Texas Department of Insurance based upon the rates
of assessment set out therein for calendar years 1983, 1984,
1985, 1986, 1987, 1988, 1989, 1990, 1991, and 1993 without
changes to the proposed text published in the August 16, 1996,
issue of the Texas Register (21 TexReg 7719).
The repeals are necessary to eliminate obsolete or unnecessary
provisions from Title 28, Insurance, of the Texas Administrative
Code. The repeals will provide for more efficient regulation of
insurers.
The repeals will eliminate obsolete or unnecessary provisions
from Title 28, Insurance, of the Texas Administrative Code.
No comments were received regarding adoption of the repeals.
The repeals are adopted under the Insurance Code, Article
1.16. The Insurance Code, Article 1.16 authorizes the com-
missioner to certify that the examination expenses to be paid
by corporations are in such an amount as to be just and rea-
sonable.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on October 4, 1996.
TRD-9614553
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Robert Carter
Assistant General Counsel
Texas Department of Insurance
Effective date: October 25, 1996
Proposal publication date: August 16, 1996
For further information, please call: (512) 463–6327
♦ ♦ ♦
Subchapter B. Insurance Holding Company Sys-
tem Regulatory Act
28 TAC §§7.206, 7.207, 7.208
The Commissioner of Insurance adopts the repeal of §§7.206,
7.207 and 7.208, without changes to the proposed text as
published in the August 16, 1996, issue of the Texas Register
(21 TexReg 7719). Section 7.206, concerns a domestic
insurer’s acquisition or organization of a subsidiary as an
investment. Section 7.207, concerns the requirements and
standards for controlled insurers. Section 7.208, concerns the
prohibitions respecting direct and indirect actions by a holding
company or controlled person. The repeal of these sections is
necessary to eliminate provisions which have become obsolete,
unnecessary or redundant of other statutes or rules.
The repeals are necessary to eliminate obsolete or unnecessary
provisions from Title 28, Insurance, of the Texas Administrative
Code. The repeals will provide for more efficient regulation of
insurers.
The repeals will eliminate obsolete or unnecessary provisions
from Title 28, Insurance, of the Texas Administrative Code.
No comments were received regarding adoption of the repeals.
The repeals are adopted under the Insurance Code, Articles
21.49-1 §(11). The Insurance Code, Article 21.49-1 §(11)
authorizes the commissioner to issue such rules, regulations,
and orders as shall be consistent with and to carry out the
provisions of this article (Article 21.49-1) and to govern the
conduct of its business and proceedings hereunder.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Effective date: October 25, 1996
Proposal publication date: August 16, 1996
For further information, please call: (512) 463–6327
♦ ♦ ♦
Chapter 11. Health Maintenance Organizations
Subchapter G. Advertising and Sales Material
28 TAC §11.601, §11.604
The Texas Department of Insurance adopts the repeal of
§11.601, relating to items of information which are included
in the term advertisement; and §11.604, relating to specific
file maintenance and retention requirements of HMO advertise-
ments by HMOs without changes to the proposed text as pub-
lished in the August 16, 1996, issue of the Texas Register (21
TexReg 7720).
Repeal of the sections is necessary because the provisions of
the two sections are duplicative of parallel provisions in Chapter
21 of this title. The sections therefore are unnecessary and
should be eliminated.
The repeals will result in greater regulatory effectiveness and
efficiency resulting from elimination of duplicative rules.
No comments were received regarding adoption of the repeals.
The repeals are adopted under Insurance Code, Article 20A.22,
which authorizes the department to promulgate such reason-
able rules and regulations as are necessary and proper to carry
out the provisions of the Health Maintenance Organization Act.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Effective date: October 25, 1996
Proposal publication date: August 16, 1996
For further information, please call: (512) 463–6327
♦ ♦ ♦
Chapter 21. Trade Practices
Subchapter A. Unfair Competition and Unfair
Practices of Insurers, and Misrepresentation of
Policies
28 TAC §21.7
The Texas Department of Insurance adopts the repeal of §21.7,
relating to the prohibition and declaration as unfair of certain
practices in the setting or use of rates or rating manuals for
property and casualty insurance without changes to the text
published in the Texas Register August 16, 1996, (21 TexReg
7720).
Repeal of the section is necessary for two reasons. First,
§21.7 is unenforceable by the department, as a result of court
injunction. Second, even in the absence of an injunction, repeal
would be necessary because the standards, requirements and
prohibitions set out in §21.7 were addressed by the 74th
Legislature in two enactments, both of which have been codified
and have been effective provisions of the Insurance Code
for nearly one year. Specifically, the legislature enacted
House Bill (HB)1367, which included, among other provisions,
a new Insurance Code, Article 21.21-6, relating to unfair
discrimination; and HB 668, which included, among other
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provisions, a new Insurance Code, Article 21.21-8, also relating
to unfair discrimination. Article 21.21-6 prohibits any legal entity
engaged in the business of insurance in Texas from refusing to
insure or to continue to insure; limiting the amount, extent or
kind of coverage available; or charging an individual a different
rate for the same coverage because of race, color, religion
or national origin. It also prohibits any legal entity engaged
in the business of insurance in Texas from refusing to insure
or to continue to insure; limiting the amount, extent or kind of
coverage available; or charging an individual a different rate
for the same coverage because of the age, gender, marital
status, geographic location, disability or partial disability of the
individual, except to the extent justified by sound underwriting
or actuarial principles reasonably related to actual or anticipated
loss experience. Article 21.21-8 prohibits any person from
engaging in any unfair discrimination by making or permitting
any unfair discrimination between individuals of the same class
and of essentially the same hazard in the amount of premium,
policy fees, or rates charged for any policy or contract of
insurance or in the benefits which are payable under such policy
or contract, or in any of the terms or conditions of such contract,
or in any other manner whatever. Article 21.21-8 applies to
any person engaged in the business of insurance, including all
licensees of the department. It provides for a private cause of
action in the event a person violates its prohibitions.
Repeal of §21.7 will result in elimination of unenforceable reg-
ulatory provisions and will help facilitate implementation of leg-
islative revisions of the Insurance Code aimed at elimination of
unfair practices in the business of insurance; greater availability
and affordability of insurance; and greater ability of individuals
in Texas to obtain insurance at fair rates.
No comments were received regarding adoption of the repeal.
The repeal is adopted under Insurance Code, Articles 21.21,
§13, which authorizes the Department to promulgate rules and
regulations to accomplish the purposes of Insurance Code,
Articles 21.20 and 21.21.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Effective date: October 25, 1996
Proposal publication date: August 16, 1996
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♦ ♦ ♦
Subchapter B. Insurance Advertising, Certain
Trade Practices, and Solicitation
28 TAC §21.121
The Texas Department of Insurance adopts the repeal of
§21.121, relating to the required filing of advertising and
solicitation material for individual retirement annuity products
without changes to the proposed text as published in the August
16, 1996, issue of the Texas Register (21 TexReg 7721).
Repeal of the section is necessary because the regulatory value
of the section has diminished over the years such that it is
no longer essential to effective regulation. While requiring the
filing of particular advertising material, the section does not
require that such filing be made prior to use by issuers, nor is
departmental approval of such material required in conjunction
with its use. For these reasons, §21.121 provides extremely
limited utility for compliance or enforcement purposes. It
originally was adopted to serve a monitoring and surveillance
purpose at a time when use of such products as individual
retirement income vehicles was new. The value of that
monitoring and surveillance function has diminished over the
years, and the department has experienced few problems with
materials filed and reviewed under the section. For these
reasons, repeal of the section is proper.
The repeal of §21.121 will enable the department to shift re-
sources utilized in the review of such advertising and solicitation
material to other areas of current regulatory need, and result in
the overall streamlining of trade practices provisions, resulting
in greater regulatory efficiency.
No comments were received regarding adoption of the repeal.
The repeal is adopted under Insurance Code, Articles 21.21,
§13, which authorizes the Department to promulgate rules and
regulations to accomplish the purposes of Insurance Code,
Articles 21.20 and 21.21.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Insurance
Effective date: October 25, 1996
Proposal publication date: August 16, 1996
For further information, please call: (512) 463–6327
♦ ♦ ♦
Subchapter F. Life Insurance Surrender Value
Comparison Index
28 TAC §§21.501–21.508
The Texas Department of Insurance adopts the repeal of
§§21.501–21.508, relating to the standards for compliance
involving life insurance solicitation, negotiation or procurement,
and the availability of a uniformly prepared surrender value
comparison index in order for prospective insureds to be able
to make more informed decisions about possible purchase of
life insurance products without changes to the proposed text as
published in the August 16, 1996, issue of theTexas Register
(21 TexReg 7722).
The repeal of this subchapter is necessary because the current
adoption of these sections, last amended in 1982, is confusing,
complicated, difficult to use, and difficult for consumers to
21 TexReg 10214 October 15, 1996 Texas Register
understand. It therefore does not serve the purpose for which
it was intended. The subchapter was first adopted and later
amended during a time when there was less diversity in the
life insurance market. As a result, in today’s market many life
insurance products which are more actively marketed are not
subject to the rules. In addition, the index disclosure itself is
mandatory only in instances where a prospective policyholder
requests it be provided. The qualifications and limitations on the
information value of the index, which also must be disclosed to
prospective insureds, make the rules confusing, complicated
and difficult both to use and for consumers to understand.
The repeals will result in the elimination of overly complicated,
confusing, difficult to administer sections with limited consumer
or regulatory utility. Moreover the repeal will contribute gener-
ally to a streamlining of the trade practices chapter by elimina-
tion of a subchapter, the limited usefulness of which makes it
incapable of being vigorously enforced.
No comments were received regarding adoption of the repeals.
The repeals are adopted under Insurance Code, Articles 21.21,
§13, which authorizes the Department to promulgate rules and
regulations to accomplish the purposes of Insurance Code,
Articles 21.20 and 21.21.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Insurance
Effective date: October 25, 1996
Proposal publication date: August 16, 1996
For further information, please call: (512) 463–6327
♦ ♦ ♦
Subchapter G. Life Insurance Plans to College
Students Which Involve the Use of Promissory
Notes to Pay Premiums
28 TAC §§21.601–21.616
The Texas Department of Insurance adopts the repeal of
§§21.601 - 21.616, relating to the standards of compliance for
life insurance plans to college students which involve the use
of promissory notes to pay premiums without changes to the
proposed repeal of the section as published in the August 16,
1996, issue of the Texas Register (21 TexReg 7722).
Repeal of the subchapter is necessary because the current
adoption of Subchapter G has only very limited regulatory utility
for a number of reasons. The subject matter of the provisions
set out in the subchapter is addressed in statute in the Insur-
ance Code, Chapter 24, relating to the financing of insurance
premiums; and in Revised Civil Statutes, Articles 5069-1.01 –
5069-8.06, relating to consumer credit provisions. Moreover,
some of the subject matter addressed in the subchapter is also
addressed in other consumer protection sections of Title 28.
The sections are directed mainly at one particular type of pol-
icy loan that has not been utilized as a marketing tool for many
years now. For these reasons, repeal of Subchapter G is nec-
essary and appropriate.
The adopted repeals will result in the elimination of sections
with limited regulatory utility, the subject matter of which is
addressed elsewhere in statute and rule. Moreover, the repeal
will contribute generally to a streamlining of the trade practices
chapter, and by extension regulatory effectiveness.
No comments were received regarding adoption of the repeals.
The repeals are adopted under Insurance Code, Articles 21.21,
§13, which authorizes the Department to promulgate rules and
regulations to accomplish the purposes of Insurance Code,
Articles 21.20 and 21.21.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Insurance
Effective date: October 25, 1996
Proposal publication date: August 16, 1996
For further information, please call: (512) 463–6327
♦ ♦ ♦
Chapter 31. Liquidation
Subchapter A. Certain Administrative Expenses
28 TAC §31.1, §31.2
The Commissioner of Insurance adopts the repeal of §31.1 and
§31.2 without changes to the proposed text as published in
the August 16, 1996, issue of the Texas Register (21 TexReg
7718). Section 31.1 concerns salaries and compensation
for receivership allocated employees and all administrative
expenses of the liquidation division. Section 31.2 concerns the
accounting records kept by the liquidator.
The repeals are necessary to eliminate obsolete or unnecessary
provisions from Title 28, Insurance, of the Texas Administrative
Code. The repeals will provide for more efficient regulation of
insurers.
The repeals will eliminate obsolete or unnecessary provisions
from Title 28, Insurance, of the Texas Administrative Code.
No comments were received regarding adoption of the repeals.
.
The repeals are adopted under the Insurance Code, Articles
21.28 and 1.03A. The Insurance Code, Article 21.28 authorizes
the commissioner to take charge of an insurer as receiver of that
insurer when a court finds that a receiver should take charge.
Article 1.03A authorizes the commissioner to adopt rules and
regulations for the conduct and execution of the duties and
functions of the department.
ADOPTED RULES October 15, 1996 21 TexReg 10215
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Insurance
Effective date: October 25, 1996
Proposal publication date: August 16, 1996
For further information, please call: (512) 463–6327
♦ ♦ ♦
TITLE 34. PUBLIC FINANCE
Part I. Comptroller of Public Accounts
Chapter 3. Tax Administration
Subchapter V. Franchise Tax
34 TAC §3.574
The Comptroller of Public Accounts adopts the repeal of §3.574,
concerning $100 prepayment, without changes to the proposed
text as published in the July 23, 1996, issue of the Texas
Register (21 TexReg 6876).
The rule is being repealed because the section of law that it
interpreted (Tax Code, §171.155) has been repealed.
No comments were received regarding adoption of the repeal.
This repeal is adopted under the Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of the Tax Code, Title 2.
The repeal implements the repeal of Tax Code, §171.155.
This agency hereby certifies that the repeal has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Comptroller of Public Accounts
Effective date: October 24, 1996
Proposal publication date: July 23, 1996
For further information, please call: (512) 463–4028
♦ ♦ ♦
Chapter 5. Funds Management (Fiscal Affairs)
Claims Processing-Purchase Vouchers
34 TAC §5.52, §5.53
The Comptroller of Public Accounts adopts the repeals of §5.52
and §5.53, concerning requirements for all purchase vouchers
and requirements for certain types of purchase vouchers,
without changes to the proposed text as published in the August
27, 1996, issue of the Texas Register (21 TexReg 8087).
The sections are being repealed because they are no longer
necessary.
No comments were received regarding adoption of the repeals.
The repeals are adopted under the Government Code,
§§403.011, 403.071, 403.078, 2101.035, and 2103.004. These
statutes generally require a state agency to submit payment
vouchers to the comptroller in the form and with the informa-
tion required by the comptroller. The statutes also require
the comptroller to audit those vouchers on a pre-payment
or post-payment basis. Finally, the statutes authorize the
comptroller to adopt rules for the effective operation of the
uniform statewide accounting system.
The repeals implement the Government Code, §§403.011,
403.071, 403.078, 2101.035, and 2103.004.
This agency hereby certifies that the repeals have been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Comptroller of Public Accounts
Effective date: October 25, 1996
Proposal publication date: August 27, 1996
For further information, please call: (512) 463–4028
♦ ♦ ♦
34 TAC §5.56
The Comptroller of Public Accounts adopts the repeal of
§5.56, concerning fiscal year determination procedures, without
changes to the proposed text as published in the August 27,
1996, issue of the Texas Register (21 TexReg 8087).
The section is being repealed so that a substantially revised
section may be adopted.
No comments were received regarding adoption of the repeal.
The repeal is adopted under the Government Code, §2101.035,
which authorizes the comptroller to adopt rules for the effective
operation of the uniform statewide accounting system.
The repeal implements the General Appropriations Act and the
Government Code, §2101.035.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Comptroller of Public Accounts
Effective date: October 25, 1996
Proposal publication date: August 27, 1996
For further information, please call: (512) 463–4028
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♦ ♦ ♦
34 TAC §5.56
The Comptroller of Public Accounts adopts new §5.56, con-
cerning appropriation year determination, to replace §5.56 that
is being repealed, without changes to the proposed text as pub-
lished in the August 27, 1996, issue of the Texas Register (21
TexReg 8087).
The new section is necessary for the following reasons.
First, the implementation of the uniform statewide accounting
system (USAS) has changed the terminology used when deter-
mining the correct fiscal year to charge for a purchase. Instead
of using the term "fiscal year" in this context, "appropriation
year" is now used. The new section will reflect the current ter-
minology.
Second, the former section about fiscal year determination did
not cover how to determine the correct appropriation year to
charge when a state agency grants money to another agency
or to a private person or entity. The new section will set forth
the correct procedure.
Third, the former section attempted to cover all the issues about
when a contract is formed between a state agency and another
entity. Because the legislature has greatly expanded the ways
that state agencies may enter into contracts, the new section will
not cover these issues. The determination of when a contract is
formed has always depended on the basic principles of contract
law. Therefore, the omission of information in the new section
about these issues will not have any substantive effect.
No comments were received regarding adoption of the new
section.
The new section is adopted under the Government Code,
§2101.035, which authorizes the comptroller to adopt rules
for the effective operation of the uniform statewide accounting
system.
The new section implements the General Appropriations Act
and the Government Code, §2101.035.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Comptroller of Public Accounts
Effective date: October 25, 1996
Proposal publication date: August 27, 1996
For further information, please call: (512) 463–4028
♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND COR-
RECTIONS
Part I. Texas Department of Public Safety
Chapter 1. Organization and Administration
Fees for Copies of Records
37 TAC §1.130
The Texas Department of Public Safety adopts new §1.130
concerning fingerprinting of individuals and authorizing a $10
fee for such service, without changes to the proposed text as
published in the July 12, 1996, issue of the Texas Register (21
TexReg 6420).
The justification for this section will be the availability of obtain-
ing good quality fingerprints from law enforcement personnel.
The new section authorizes the department to collect a $10 fee
when preparing fingerprints for members of the public. Law
enforcement agencies were authorized to collect a fee for this
service under House Bill 3017, passed by the 74th Legislature,
1995.
No comments were received regarding adoption of the new
section.
The new section is adopted pursuant to Texas Government
Code, §411.006(4), which authorizes the director of the De-
partment of Public Safety to adopt rules, subject to commission
approval, considered necessary for the control of the depart-
ment.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Public Safety
Effective date: October 24, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 424–2890
♦ ♦ ♦
Chapter 15. Drivers License Rules
Application Requirements-Original, Renewal, Du-
plicate, Identification Certificates
37 TAC §§15.23, 15.25, 15.29
The Texas Department of Public Safety adopts amendments
to §§15.23, 15.25, and 15.29, concerning Application Require-
ments - Original, Renewal, Duplicate, Identification Certificates,
without changes to the proposed text as published in the July
26, 1996, issue of the Texas Register (21 TexReg 7021).
The justification for the amendments will be flexibility to appli-
cants on how they prefer their name to appear on the driver’s
license or identification card, allows for the use of an alternate
address, and clarifies which form is to be used by applicants
under the age of 18.
Amendment to §15.23 adds language to paragraph (1) and (2)
indicating that three full names will be used where they exist
unless the applicant does not wish to use her maiden name.
Amendment to §15.25 formats existing language as subsection
ADOPTED RULES October 15, 1996 21 TexReg 10217
(a) and adds new subsection (b) promulgating the use of an
alternate address. Amendment to §15.29 changes form DL-
41A to DE-964.
No comments were received regarding adoption of the amend-
ments.
The amendments are adopted pursuant to Texas Government
Code, §411.006(4), which authorizes the director of the De-
partment of Public Safety to adopt rules, subject to commission
approval, considered necessary for the control of the depart-
ment.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Public Safety
Effective date: October 24, 1996
Proposal publication date: July 26, 1996
For further information, please call: (512) 424–2890
♦ ♦ ♦
Application Requirements-Original, Renewal, Du-
plicate, Identification Certificates
37 TAC §15.45
The Texas Department of Public Safety adopts new §15.45,
concerning the requirement of thumbprints on application for
original, renewal, or duplicate driver’s licenses and personal
identification certificates, without changes to the proposed text
as published in the July 23, 1996, issue of the Texas Register
(21 TexReg 6877).
The justification for this section will be increased security of the
driver’s license and personal identification documents.
The new section states that thumbprints (or alternatively, index
prints) are required on application for original, renewal, or du-
plicate driver’s licenses and personal identification certificates.
Currently, an applicant for an original license is statutorily re-
quired to provide a thumbprint. Senate Bill 1252, passed by the
74th Legislature, 1995, authorized the department to require
applicants for renewal or duplicate driver’s licenses or personal
identification certificates to provide the same information as may
be required on application for original driver’s license.
No comments were received regarding adoption of the new
section.
The new section is adopted pursuant to Texas Government
Code, §411.006(4), which authorizes the director of the De-
partment of Public Safety to adopt rules, subject to commission
approval, considered necessary for the control of the depart-
ment.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Public Safety
Effective date: October 24, 1996
Proposal publication date: July 23, 1996




The Texas Department of Public Safety adopts an amend-
ment to §15.55 concerning examination requirements, without
changes to the proposed text as published in the July 26, 1996,
issue of the Texas Register (21 TexReg 7023).
The justification for this section will be a convenience to the
public.
The amendment adds new paragraph (2) and renumbers
current paragraphs (2)-(5) as (3)-(6). The amendment further
allows for the waiving of the skills test for minors provided they
have completed the laboratory phase of driver education. In
addition, Texas Driver Education Certificate (Form DL-41A) is
changed to Motorcycle Operator Training Program Certificate
of Completion (Form MSB-8).
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to Texas Government
Code, §411.006(4), which authorizes the director of the De-
partment of Public Safety to adopt rules, subject to commission
approval, considered necessary for the control of the depart-
ment.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Public Safety
Effective date: October 24, 1996
Proposal publication date: July 26, 1996
For further information, please call: (512) 424–2890
♦ ♦ ♦
Driver Improvement
37 TAC §15.81, §15.83
The Texas Department of Public Safety adopts amendments
to §15.81 and §15.83 concerning driver improvement action,
without changes to the proposed text as published in the July
26, 1996, issue of the Texas Register (21 TexReg 7024).
The justification for the amendments will be enhanced traffic
safety and improved service to the public by lessening the
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confusion of department personnel attempting to reconcile rules
that don’t exist.
Amendment to §15.81 deletes paragraphs (13), (14), and (15),
reformats current paragraphs (16) and (17) as (13) and (14)
and adds new paragraph (15). Subsection (d) is deleted from
§15.81 and subsection (e) is reformatted as subsection (d)
relating to educational program suspensions. Amendment to
§15.83 formats existing language as subsection (a) and adds
subsections (b) through (e) clarifying driver license denials and
reflecting the reference to Texas Transportation Code.
No comments were received regarding adoption of the amend-
ments.
The amendments are adopted pursuant to Texas Government
Code, §411.006(4), which authorizes the director of the De-
partment of Public Safety to adopt rules, subject to commission
approval, considered necessary for the control of the depart-
ment.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Public Safety
Effective date: October 24, 1996
Proposal publication date: July 26, 1996
For further information, please call: (512) 424–2890
♦ ♦ ♦
Chapter 16. Commercial Driver’s License
Application Requirements and Examinations
37 TAC §§16.34, 16.35, 16.41, 16.46, 16.51, 16.55
The Texas Department of Public Safety adopts amendments
to §§16.34, 16.35, 16.41, 16.46, 16.51, and new §16.55
concerning application requirements and examinations, without
changes to the proposed text as published in the July 26, 1996,
issue of the Texas Register (21 TexReg 7025).
The justification for the sections will be to reduce or prevent
commercial motor vehicle accidents, fatalities, and injuries by
permitting only qualified individuals to hold licenses to drive
these vehicles and ensuring that applicants are properly tested
and approved.
Amendments to §16.34 and §16.35 add language stating that
an applicant must be employed in an exempt status or legally
operating a commercial motor vehicle in order to receive a
waiver and are necessary in order for the department to be
in compliance with federal regulations. Amendment to §16.41
clarifies what is a foreign jurisdiction for the purpose of issuing a
non-resident CDL. Amendment to §16.46 adds new subsections
(c) and (d) clarifying who can be granted a waiver from the skills
tests and is necessary in order to be in compliance with federal
regulations. Amendment to §16.51 allows the department to
accept test results from third parties. New §16.55 defines what
the CDL-40 form is and its use.
No comments were received regarding adoption of the amend-
ments and new section.
The amendments and new section are adopted pursuant to
Texas Transportation Code, Chapter 522.005 which provides
the Texas Department of Public Safety with the authority to
adopt rules necessary to carry out Texas Transportation Code,
Chapter 522 and the Commercial Motor Vehicle Safety Act of
1986.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Public Safety
Effective date: October 24, 1996
Proposal publication date: July 26, 1996
For further information, please call: (512) 424–2890
♦ ♦ ♦
Chapter 25. Safety Responsibility Regulations
37 TAC §25.4, §25.16
The Texas Department of Public Safety adopts amendments to
§25.4 and §25.16 concerning safety responsibility regulations,
without changes to the proposed text as published in the July
19, 1996, issue of the Texas Register (21 TexReg 6765).
The justification for the sections will be to insure that any entity
applying for self insurance has the ability to pay three claims
arising from traffic accidents and still cover their normal monthly
operating expense.
Section 25.4(i) is amended to address the department’s inter-
pretation of the word "person" when applied to a person de-
positing cash or securities as proof of financial responsibility.
Amendment to §25.16 formats existing language as subsection
(a). Subsections (b), (c), and (d) are added as new language
promulgating the requirements to become self-insured and to
insure that the department is better able to determine the ap-
plicant’s ability to meet their financial responsibilities under the
guidelines of the Safety Responsibility Act.
No comments were received regarding adoption of the amend-
ments.
The amendments are adopted under Texas Transportation
Code, §601.021(1), which provides the Texas Department
of Public Safety with the authority to promulgate rules and
regulations to carry out the legislative intent of the Safety
Responsibility Act.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on September 16, 1996.




Texas Department of Public Safety
Effective date: October 24, 1996
Proposal publication date: July 19, 1996
For further information, please call: (512) 424–2890
♦ ♦ ♦
Chapter 31. Standards for an Approved Motorcy-
cle Operator Training Course
37 TAC §§31.2, 31.3, 31.5
The Texas Department of Public Safety adopts amendments to
§§31.2, 31.3, and 31.5, concerning standards for an approved
motorcycle training course, without changes to the proposed
text as published in the July 26, 1996, issue of the Texas
Register (21 TexReg 7026).
The justification for the amendments will be to ensure the public
is aware of the correct motorcycle course completion certificate
being issued and they are aware of the recodification of Texas
Civil Statutes.
Amendments to §31.2 and §31.3 note the recodification of
Texas Civil Statutes to Texas Transportation Code and Texas
Penal Code. Amendment to §31.5 changes form DL-41A to
MSB-8.
No comments were received regarding adoption of the amend-
ments.
The amendments are adopted pursuant to Texas Government
Code, §411.006(4), which authorizes the director of the De-
partment of Public Safety to adopt rules, subject to commission
approval, considered necessary for the control of the depart-
ment; and Texas Transportation Code, §662.009.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Public Safety
Effective date: October 24, 1996
Proposal publication date: July 26, 1996
For further information, please call: (512) 424–2890
♦ ♦ ♦
Chapter 32. Bicycle Safety and Education Pro-
gram
37 TAC §§32.1–32.8
The Texas Department of Public Safety adopts new §§32.1-
32.8 concerning Bicycle Safety and Education Program, without
changes to the proposed text as published in the July 19, 1996,
issue of the Texas Register (21 TexReg 6766).
The justification for the sections will be the enhancement of
bicycle safety behaviors by children and adults as a result of
completing and teaching the SuperCyclist course.
New §32.1 Definitions: provides definitions for certain terms
used in the bicycle safety program licensing procedures. New
§32.2 Bicycle Safety Curriculum: specifies required curriculum
and materials necessary to provide a bicycle safety course.
New §32.3 Bicycle Safety Course Provider: outlines qualifica-
tions for an applicant to be licensed as a course provider. New
§32.4 Bicycle Safety Instructor: specifies administrative con-
trol of instructors by licensed providers. New §32.5 Notice and
Hearing Requirements: notes opportunities for an administra-
tive hearing when applicant is denied a license. New §32.6
Suspension: explains license suspension. New §32.7 Quality
Assurance Visits: explains procedures by which provider sites
may be evaluated. New §32.8 Notification of Legal Actions:
notes requirements of providers to make notification of legal
action.
No comments were received regarding adoption of the new
sections.
The new sections are adopted under the authority of the Health
and Safety Code, Chapter 758 which provides that a licensed
provider may contract with instructors and may subsequently
issue completion certificates to those students who successfully
complete the course.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Public Safety
Effective date: October 24, 1996
Proposal publication date: July 19, 1996
For further information, please call: (512) 424–2890
♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE
Part XX. Texas Workforce Commission
Chapter 809. Child Care and Development
40 TAC §809.88
The Texas Workforce Commission adopts new §809.88, con-
cerning Additional Transitional Child Care Eligibility Criteria,
without changes to the proposed text as published in the July
19, 1996, issue of the Texas Register (21 TexReg 6774).
The new section implements child care provisions of House
Bill (H.B.) 1863, the Texas Welfare Reform legislation. Under
current federal legislation, clients who lose eligibility for Aid to
Families with Dependent Children (AFDC) due to earnings are
entitled to 12 months of transitional child care if the care is
needed to support the parent’s employment. TWC addresses
21 TexReg 10220 October 15, 1996 Texas Register
eligibility for these benefits in current §809.13. H.B. 1863
expands the transitional child care entitlement to cover clients
who lose AFDC due to expiration of AFDC time limits. In
addition, H.B. 1863 specifies that a client who is exempt from
participation in the Job Opportunities and Basic Skills (JOBS)
program because of the age of the youngest child or because
the client must care for a child with disabilities will be entitled
to an extra six months (for a total of 18 months) of transitional
child care if the client volunteers for the JOBS program. New
§809.88 addresses the specific criteria to be used to determine
if clients have a need for the child care services. For clients who
become entitled to transitional child care due to loss of time-
limited AFDC benefits, the definition of need allows child care
during a brief job search period and/or to support employment.
These provisions of H.B. 1863 are included in a waiver of federal
regulations recently approved by the Department of Health and
Human Services.
The 74th State Legislature passed H. B. 1863 which required
significant changes in the state’s welfare program. Article 3
of H. B. 1863 imposed a limit on the length of time clients are
eligible to receive AFDC benefits. The Bill requires that after the
time limits expires, the clients receive Transitional Child Care
if they meet the eligibility criteria for Transitional Child Care
services. This new child care rule addresses the addition of
criteria for transitional eligibility due to the expiration of time
limited benefits.
Only one comment was received from the Child Care Manage-
ment Services contractor in Dallas and it was positive. It sup-
ported the six month extension as especially important consid-
ering the mandate of H.B. 1863 for less preparation and training
time and it also advised TWC to notify all eligible parents in a
timely manner.
The new section is adopted under Human Resource Code,
Chapter 44.002, which provides the Texas Workforce Commis-
sion with the authority to adopt, amend, or rescind such rules
as it deems necessary for the effective administration of child
care programs which are fully or partially funded.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on October 4, 1996.
TRD-9614581
Esther L. Hajdar
Director of Legal Services
Texas Workforce Commission
Effective date: October 28, 1996
Proposal publication date: July 19, 1996
For further information, please call: (512) 463–8812
♦ ♦ ♦
ADOPTED RULES October 15, 1996 21 TexReg 10221
TEXAS DEPARTMENT  OF INSURANCE
Notification Pursuant to the Insurance Code, Chapter 5, Subchapter L
As required by the Insurance Code, Article 5.96 and 5.97, the Texas Register publishes notice of proposed
actions by the Texas Board of Insurance. Notice of action proposed under Article 5.96 must be published in
the Texas Register not later than the 30th day before the board adopts the proposal. Notice of action
proposed under Article 5.97 must be published in the Texas Register not later than the 10th day before the
Board of Insurance adopts the proposal. The Administrative Procedure Act, the Government Code, Chapters
2001 and 2002, does not apply to board action under Articles 5.96 and 5.97.
The complete text of the proposal summarized here may be examined in the offices of the Texas Department
of Insurance, 333 Guadalupe Street, Austin, Texas 78714-9104.)
This notification is made pursuant to the Insurance Code, Article 5.96, which exempts it from the
requirements of the Administrative Procedure Act.
Exempt Filing Notification Pursuant to the Insurance Code
Chapter 5, Subchapter L, Article 5.96
PROPOSED
The Commissioner of Insurance, or his designee, will hold a public
hearing under Docket Number 2256 on November 19, 1996, at 10:00
a.m., in Room 100 of the Texas Department of Insurance Building,
333 Guadalupe Street in Austin, Texas, to consider a petition by the
staff of the Texas Department of Insurance proposing the adoption
of amendments to the Texas Workers’ Compensation Statistical Plan
(the Plan).
The petition requests the consideration of amendments to the Plan to
clarify that submission of unit statistical reports may be made in either
electronic or paper format; to show the designation of a new statistical
agent; to revise reporting instructions; to revise the agency name; to
revise the change of ownership reporting rules; to add instructions for
filing deductibles; to add statistical codes; to add instructions for filing
data for statistical codes 9887 and 9889; to add instructions for filing
policies that report experience for multiple entities; to add instructions
for filing unit statistical reports on employee leasing policies; to delete
the requirements to file the Deductible Aggregate Code field; to add
statistical code 9890 (Negotiated Experience Modifier Credit); and to
make minor miscellaneous editorial changes.
The Commissioner has jurisdiction of this matter pursuant to the
Insurance Code, Articles 5.58, 5.96 and 21.69.
Copies of the full text of the staff petitions and proposed revised
plan are available for review in the Office of the Chief Clerk of the
Texas Department of Insurance, 333 Guadalupe Street, Austin, Texas,
78701. For further information or to request copies of the petition
and the proposed revised plan, please contact Angie Arizpe, at (512)
322-4147, (refer to Reference Number W-1096-41-I).
Comments on the proposed changes must be submitted in writing
within 30 days after publication of the proposal in the Texas Register
to the Office of the Chief Clerk, P. O. Box 149104, MC 113-2A,
Austin, Texas, 78714-9104. An additional copy of the comment
should be submitted to Clare Pramuk, Director, Data Services, P. O.
Box 149104, MC 105-5D, Austin, Texas, 78714-9104.
This notification is made pursuant to the Texas Insurance Code Article
5.96, which exempts it from the requirements of the Administrative
Procedure and Texas Register Act (Government Code, Title 10, Ch.
2001.)
This agency hereby certifies that the proposed amendments have
been reviewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on October 9, 1996.
TRD-9614752
Robert Carter
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: October 9, 1996
♦ ♦ ♦
Exempt Filing Notification Pursuant to the Texas Insurance
Code, Chapter 5, Subchapter L, Article 5.96
PROPOSED
The Commissioner of Insurance, or his designee, will hold a public
hearing under Docket Number 2257 on November 19, 1996, at 10:00
a.m., in Room 100 of the Texas Department of Insurance Building,
333 Guadalupe Street in Austin, Texas, to consider a petition by the
staff of the Texas Department of Insurance proposing the adoption
of amendments to the Texas Detailed Claim Information Statistical
Plan (the Plan).
The petition requests the consideration of amendments to the Plan
to show changes due to the designation of a new statistical agent;
to modify logical and fatal edits to improve data quality; to add
injury code 97 for repetitive motion injuries; to change procedures
for following up on rejected claims and filing subsequent reports;
to add edit numbers for fatal errors; and revise other data reporting
procedures.
The Commissioner has jurisdiction of this matter pursuant to the
Insurance Code, Articles 5.58, 5.96 and 21.69.
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Copies of the full text of the staff petition and the proposed revisions
of the Plan are available for review in the Office of the Chief Clerk
of the Texas Department of Insurance, 333 Guadalupe Street, Austin,
Texas, 78701. For further information or to request copies of the
petitions and proposed revisions of the Plan, please contact Angie
Arizpe, at (512) 322-4147 (refer to Reference Number W-1096-42-
I).
Comments on the proposed changes must be submitted in writing
within 30 days after publication of the proposal in the Texas Register
to the Office of the Chief Clerk, P. O. Box 149104, MC 113-2A,
Austin, Texas, 78714-9104. An additional copy of the comment
should be submitted to Clare Pramuk, Director, Data Services, P. O.
Box 149104, MC 105-5D, Austin, Texas, 78714-9104.
This notification is made pursuant to the Texas Insurance Code Article
5.96, which exempts it from the requirements of the Administrative
Procedure and Texas Register Act (Government Code, Title 10,
Chapter 2001.)
This agency hereby certifies that the proposed amendments have
been reviewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on October 9, 1996.
TRD-9614753
Robert Carter
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: October 9, 1996
♦ ♦ ♦
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TABLES &
 GRAPHICS
Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.
Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
section, paragraph, subparagraph, and so on. Multiple graphics in a rule are designated as
“Figure 1” followed by the TAC citation, “Figure 2” followed by the TAC citation.

OPEN MEETINGS
Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting.
Institutions of higher education or political subdivisions covering all or part of four or more counties
(regional agencies) must post notice at least 72 hours before a scheduled m eting time. Some notices may be
received too late to be published before the meeting is held, but all notices are published in the Texas
Register.
Emergency meetings and agendas. Any of the governmental entities listed above must have notice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at
least two hours before the meeting is convened. All emergency meeting notices filed by governmental
agencies will be published.
Posting of open meeting notices. All notices are posted on the bulletin board at the main office of the
Secretary of State in lobby of the James Earl Rudder Building, 1019 Brazos, Austin. These notices may
contain a more detailed agenda than what is published in the Texas Register.
Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a disability must have
an equal opportunity for effective communication and participation in public meetings. Upon request,
agencies must provide auxiliary aids and services, such as interpreters for the deaf and hearing impaired,
readers, large print or braille documents. In determining type of auxiliary aid or service, agencies must give
primary consideration to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting summary several days prior to the meeting by mail, telephone, or
RELAY Texas (1-800-735-2989).
Texas Department of Agriculture
Thursday, October 17, 1996, 10:30 a.m.
Board Room, Texas Sheep & Goat Raisers, 233 West Twohig
San Angelo
Sheep and Goat Commodity Board
AGENDA:
Opening Remarks & Welcome
Review and approval on minutes of last meeting
Review and approval of Fiscal Affairs
Reports of Officers and Directors
Discussion and Action: New Business: Review of telephone
messages; Annual Reports from various associations; Hot spot
Agreement Request; Scheduling of next meeting. Unfinished
Business: Review status of Castleberry and Kifaru update, Predators
in the Classroom Report, and Biennial Election Report; Report from
Gary Nunley- Animal Damage Control.
Discussion: Other Business
Adjourn
Contact: Ms. Minnie Savage, Executive Secretary, Texas Sheep &
Goat Commodity Board, 233 West Twohig, San Angelo, Texas
76902–3543, (915) 659–8777.
Filed: October 7, 1996, 2:14 p.m.
TRD-9614626
♦ ♦ ♦
Texas Commission on Alcohol and Drug Abuse
Friday, October 25, 1996, 11:00 a.m.
3930 Kirby, Suite 207, Texas Youth Commission
Houston
Regional Advisory Consortium (RAC) Region 6
AGENDA:
Call to order; welcome and introductions; approval of minutes;
membership committee report; goal 3 discussion; public comment;
new business; and adjournment.
Contact: Heather Harris, TCADA, 9001 North IH35, suite 105, Austin,
Texas 78701, (512) 349–6669.
Filed: October 9, 1996, 9:15 a.m.
TRD-9614727
♦ ♦ ♦
Friday, November 1, 1996, 10:00 a.m.
9001 North IH35, Suite 105, Board Room
Austin
Multicultural Affairs Advisory Council
AGENDA:
Opening and welcome; review and approval of minutes Texas
Commission on Alcohol and Drug Abuse staff reports; committee
meetings; committee reports; overview of networking meetings at
39th Annual Institute; wrap-up; and adjourn.
Contact: Carlene Phillips, Program Services Division, 9001 North
IH35, Suite 105, Austin, Texas 78753–5233, (512) 349–6651.
Filed: October 9, 1996, 9:15 a.m.
TRD-9614728
♦ ♦ ♦
Texas Department of Commerce
Thursday, October 17, 1996, 9:30 a.m.
6220 Culebra Road
San Antonio
Texas Manufacturing Institute Board
AGENDA:
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9:30 — Call to Order
ACTION ITEMS
9:35 a.m. Adoption of Minutes from meeting of June 3, 1996
9:40 a.m. Election of Officers
INFORMATION ITEM
9:50 a.m. TMAC Director’s Report on 1st Year Performance
DISCUSSION ITEMS
10:20 a.m. Discussion of plan to spin-off TMAC from the Texas




1:20 p.m. Call meeting back to order
1:30 p.m. Continuation of TMAC spin-off discussion
4:30 p.m. Adjourn
Contact: Lena Chiu, 1700 N. Congress, Austin, Texas 78701, (512)
936–0234.
Persons with disabilities who plan to attend this meeting who may
need auxiliary aids or services or who need assistance in having
English translated into Spanish, should contact Lena Chiu (512) 936–
0234, at least two days before this meeting so that appropriate
arrangements can be made.
Filed: October 8, 1996, 4:30 p.m.
TRD-9614712
♦ ♦ ♦
Texas State Board of Examiners of Professional
Counselors
Thursday, October 17, 1996, 8:30 a.m.
Exchange Building, Room N-218, 8407 Wall Street
Austin
Examination Ad Hoc Committee
AGENDA:
The committee will introduce guests and discuss and possibly act
on: review of Ohio and Texas pilot items; and review inactive
examination questions.
Contact: Joel Druebert, 1100 West 49th Street, Austin, Texas 78756,
(512) 834–6628. To request an accommodation under the ADA,
please contact Lonzo Kerr, ADA Coordinator in the Office of Civil
Rights at (512) 458–7627 or TDD at (512) 458–7708 at least two days
prior to the meeting.
Filed: October 8, 1996, 5:03 p.m.
TRD-9614717
♦ ♦ ♦
Friday, October 18, 1996, 8:30 a.m.
Exchange Building, Room N-218, 8407 Wall Street
Austin
Examination Ad Hoc Committee
AGENDA:
The committee will introduce guests and discuss and possibly act on:
review inactive examination questions; and selection of next meeting
date.
Contact: Joel Druebert, 1100 West 49th Street, Austin, Texas 78756,
(512) 834–6628. To request an accommodation under the ADA,
please contact Lonzo Kerr, ADA Coordinator in the Office of Civil
Rights at (512) 458–7627 or TDD at (512) 458–7708 at least two days
prior to the meeting.
Filed: October 8, 1996, 5:05 p.m.
TRD-9614721
♦ ♦ ♦
Texas Court Reporters Certification Board
Saturday, October 19, 1996, 9:00 a.m.




According to the complete agenda, the Board will call the meeting to
order; take attendance; approve minutes from last meeting; conduct
formal hearings in Cause Nos. 96326623, 96182405 and 97298601;
conduct preliminary reviews in Cause Nos. 96033412, 96048513,
96090214, 96090215, 96247716 and 97089002; act on applications
of individuals convicted of a criminal offense; discuss and possi-
bly act on matters pertaining to continuing education rules, student
loan defaulter rules and board members terms expiring December 31,
1996; review and adopt the proposed 1997 operating budget and year-
to-date expenditures; consider general correspondence; and adjourn.
Persons with disabilities who plan to attend this meeting and who
may need auxiliary aids or services such as interpreters for persons
who are deaf or hearing impaired, readers, large print or braille, are
requested to contact Peg Liedtke at (512) 463–1624 at least two (2)
working days prior to the meeting so that appropriate arrangements
can be made.
Contact: Peg Liedtke, Executive Secretary, 205 West 14th Street,
Suite 101, Austin, Texas 78701, (512) 463–1624.




Friday, October 18, 1996, 10:00 a.m.
Tower Building, Room T-607, 1100 West 49th Street
Austin
AGENDA:
The council will discuss and possibly act on: approval of minutes
from the July 12, 1996 meeting; election of council officers; direc-
tor’s report; Texas Diabetes Council proposed school curriculum-
CATCH Program; review of the 1997 state plan to control diabetes;
statewide public information media campaign/town hall meetings; di-
abetes newsletter — Cornerstone; continuing medical education for
physicians; presentation of the diabetes mobile van; working rela-
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tions with the American Diabetes Association, Texas affiliate; and
Diabetes Internet Web Page.
Contact: Amy Pearson, 1100 West 49th Street, Austin, Texas 78756,
(512) 458–7490. To request an accommodation under the ADA,
please contact Lonzo Kerr, ADA Coordinator in the Office of Civil
Rights at (5120 458–7627 or TDD at (512) 458–7708 at least two
days prior to the meeting.
Filed: October 8, 1996, 5:00 p.m.
TRD-9614716
♦ ♦ ♦
Interagency Council on Early Childhood Inter-
vention
Thursday, October 17, 1996, 9:30 a.m.




Public Comment. Discussion and Approval of Minutes from
September 19, 1996 Meeting. Discussion and Approval of Advisory
committee and Director’s Forum Reports (new Advisory Members
appointed by the Governor). Presentation of the FY’96 Internal
Audit Report by Russell Gregorczyk, CPA. Discussion and Approval
of FY’97 Internal Audit Plan as submitted by Russel Gregorczyk
and Recommended by the Internal Audit Subcommittee. Discussion
and Approval of Revisions to Chapter 73, Human Resources code
to be proposed as a legislative initiative during the 75th Legislative
Session. Discussion and Approval of Proposed New Rule Section,
25 TAC 621.45 Primary Referral Requirements. Discussion of the
Status of the Administrative Hearing Process related to Continuation
of Funding for Easter Seals Society of the Rio Grande Valley.
Discussion of the Status of the Agency’s LAR and the Legislative
Process. FYI: Summary of FY’96 Training and Technical Assistance
Events.
Contact: Tomas Leal, 4900 North Lamar, Austin, Texas, 78756 (512)
424–6754.
Filed: October 8, 1996, 6:03 p.m.
TRD-9614722
♦ ♦ ♦
Thursday, October 17, 1996, 1:00 p.m., Friday October 18,
1996, 8:00 a.m.




Call to order. Aproval of July, 1996 Minutes. Public Comment.
Council Report. Chair Report. Subcommittee Meetings. Eveing
Recess. 10–18–96 Subcommittee Meetings, (cont.), Subcommittee
Reports. Briefings and Updates. Meeting Adjourns.
Contact: Tomas Leal, 4900 North Lamar, Austin, Texas 78756, (512)
424–6754.
Filed: October 8, 1996, 3:58 p.m.
TRD-9614707
♦ ♦ ♦
Texas Education Agency (TEA)
Friday, October 18, 1996, 8:30 a.m.
Region 11 Education Service Center, Conference Room 4, 3001
North Freeway
Fort Worth
Texas Center for Educational Technology (TCET) Board of Directors
AGENDA:
THE TCET Board of Directors will hear opening comments; presen-
tations will be made on the 1995–1996 TCET Annual Report; Dis-
semination Plan, TEA Technology Update, the TCET Strategic Plan
and Budget for 1996–1997, and group feedback and recommendations
will be presented. After lunch, presentations and demonstrations will
be made on the TCET Web pages, the Texas Distance Education
Association Overview, SCOPE Project Update, and the 1996–1997
TCET Symposium. Discussions of the afternoon presentations will
take place and/or any new business will be presented to the TCET
Board. The meeting will adjourn at 3:00 p.m.
Contact: Delia R. Duffey; Instructional Technology Division; William B.
Travis Building, Room 4–159; Texas Education Agency; 1701 N. Con-
gress Avenue; Austin, Texas 78701, (512) 463–9401.
Filed: October 8, 1996, 3:39 p.m.
TRD-9614702
♦ ♦ ♦
Employees Retirement System of Texas
Wednesday, October 16, 1996, 9:00 a.m.
ERS Auditorium, ERS Building, 18th and Brazos Streets
Austin
ERS Board of Trustees
AGENDA:
Approval of Minutes; Investment of the System’s Assets; considera-
tion of Plan Qualification Matters Concerning Employees Retirement
System of Texas; Consideration of Consulting Contracts Pursuant to
§2254.024, Texas Government Code; Final Adoption of Amendment
to Trustee Rule 34 TAC §63.4 Relating to Trustee Election; Final
Adoption of Amendments to Trustee Rules 34 TAC §§87.1, 87.7,
87.9, 87.11, 87.13, 87.15, 87.17, and 87.19 Relating to Deferred
Compensation Plan Rules; Final Adoption of Amendments to trustee
rule 34 TAC §85.3 Relating to Flexible Benefits Program; Certi-
fication of Trustee-member Election Candidates for ERS Board of
Trustees; Executive Director’s Report; Appeals of Contested Cases;
Set Date of Next Trustee meeting; Adjournment.
Contact: William S. Nail, 18th and Brazos, Austin, Texas 78701, (512)
867–3336.
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Tuesday, October 15, 1996, 8:45 a.m.




Approval of previous board meeting minutes; royalty incentive
application, Hawk Eye (Adams Branch), Eastland Co.; Pooling
applications, Keystone (San Andres & Holt), Winkler Co.; Wildcat
Field, Chambers Co.; Payton (Devonian), Ward & Pecos Counties;
Deer Canyon Field, Terrell Co.; applications to least highway rights
of way for oil and gas, Grimes Co.; Goliad Co.; Colorado Co;
Robertson Co.; Hemphill Co.; and Runnels Co.; two applications by
the surface owners of a mineral classified section of land in Presidio
County, to lease under Section 53.081 of the Natural Resources
Code; coastal public lands — easement application, Highland
Bayou, Galveston County; structure (cabin) permit renewals and
amendments, Laguna Madre, Kenedy Co.; lease amendment, Keller
Bay, Cameron Co.; Executive Session — pending or contemplated
litigation; Executive Session —report on the royalty audit program
and status of audits; Executive Session and Open Session —
consideration of terms and conditions for final approval of acquisition
of 5 parcels of land on the San Antonio River, San Antonio, Bexar
Co.; Executive Session and Open Session — consideration of exercise
of first right of purchase, 28.972 acres, MHMR tract, San Antonio,
Bexar Co.; The School Land Board will recess and reconvene to
travel to inspect permanent school fund lands in Matagorda, Nueces,
Kleberg and Kenedy Counties.
Contact: Linda K. Fisher, Secretary, School Land Board, Stephen F.
Austin Building, 1700 N. Congress, Austin, Texas 78701, Room 836,
(512) 463–5016.
Filed: October 7, 1996, 12:08 p.m.
TRD-9614618
♦ ♦ ♦
Statewide Health Coordinating Council
Tuesday, October 15, 1996, 9:00 a.m.
Texas Medical Association, Thompson Auditorium, 401 West 15th
Street
Austin
Ad Hoc Committee on Local Health Departments and Hospital
Closures and/or Reconfigurations
AGENDA:
The council will discuss and possibly act on: draft issue paper and
review and rewrite of recommendations; and time line for issue
paper presentation to Statewide Health Coordinating Council and
publication and dissemination of issue paper.
Contact: Gyl Kovalik, 1100 West 49th Street, Austin, Texas 78756,
(512) 458–7261. To request an accommodation under the ADA,
please contact Lonzo Kerr, ADA Coordinator in the Office of Civil
Rights at (512) 458–7627 or TDD at (512) 458–7708 at least two days
prior to the meeting.
Filed: October 7, 1996, 2:16 p.m.
TRD-9614629
♦ ♦ ♦
Texas Department of Housing and Community
Affairs
October 11, 1996, 11:00 a.m.




The Board of the Texas Department of Housing and Community
Affairs will meet to consider and possibly act on: Final Documents
for NHP Foundation; Multi-Family Housing Revenue Bonds Final
Documents for Harbors and Plumtree Apartments; Single Family
Mortgage Revenue Bonds 1996 Series D, Series E, Series 1996F
for master service and underwriting team and other related matters;
Executive Directors Report- Executive Session on Personnel Matters
and Anticipated Litigation; Adjourn.
REASON FOR EMERGENCY: To obtain approval of items to
provide housing for low income citizens of Texas.
Contact: L.P. Manley, Executive Director, TDHCA, 507 Sabine, #900,
Waller Creek Office Building, Austin, Texas 78701, (512) 475–3934.
Filed: October 7, 1996, 4:32 p.m.
TRD-9614643
♦ ♦ ♦
Texas Board of Professional Land Surveying
Friday, October 18, 1996, 9:00 a.m.




On October 18, 1996, the Board will convene, presensation from
L.A.Thompson, Patty Williams, and Siang W. “Daniel” Lim, com-
ments from the public, approval of the July 25, and 26, 1996 Minutes;
to consider and act upon the Executive Director’s report which will
include discussion of continuing education policy change, inactive
to active status, December 6 Board meeting, continuing education
course approval, signing electronically transmitted data, 1997 exami-
nation schedule, active complaints and show cause action, Committee
reports; Examinations, continuing education, highway issues, oil well
issues and rules, correspondence acknowledged, items to be added to
future agendas and to receive comments from the public. On October
18, 1996, the Board will go into Executive Session for the purpose
of consulting with Board attorney concerning pending litigation (Pur-
suant to TX Gov. Code 551.071). Upon returning to open session
the Board will take action regarding litigation, Persons with disabil-
ities who plan to attend this meeting and who may auxiliary aids or
services such as interpreters for persons who are deaf or hearing im-
paired, readers, large print or braille, are requested to contact Sandy
Smith at 452–9427 two (2) work days prior to the meeting so that
appropriate arrangements can be made.
Contact: Sandy Smith, 7701 North Lamar, Suite 400, Austin, Texas
78752, (512) 452–9427.
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Filed: October 8, 1996, 4:02 p.m.
TRD-9614708
♦ ♦ ♦
Texas Appraiser Licensing and Certification
Board
Thursday, October 17, 1996, 9:00 a.m.




Call to order; discussion and possible action or adoption of recom-
mendations to the Texas Appraiser Licensing and Certification Board
concerning complaint files numbered: 95–003, 95–005, 95–008, 95–
011, 95–012, 955–020, 95–021, 96–001, 96–003, 96–010, 96–012,
96–013, 96–018, 96–019, 96–020, 96–022, 95–024, 96–023, 96–027,
96–024, 96–025, 96–026, 96–028, 96–031, 96–032, 96–033, 96–034,
96–035, 97–001, 97–002, 97–003, 97–004, and 97–005; discussion
concerning responsibilities and jurisdiction for enforcement and com-
pliance by the Texas Appraiser Licensing and Certification Board and
by the Texas Real Estate Commission; Adjourn.
Contact: Renil C. Liner, P.O. Box 12188, Austin, Texas; 78711–2188,
(512) 465–3950.
Filed: October 8, 1996, 3:38 p.m.
TRD-9614700
♦ ♦ ♦
Thursday, October 17, 1996, 1:30 p.m.




Workshop and discussions on possible amendments to the Rules
of the Texas appraiser Licensing and Certification Board, Title 22
Texas Administrative Code, (TAC) Chapter 151, Rules Relating to
Practice and Procedure, §§151.1–151.30; Chapter 153, Rules Relating
to Provisions of the Texas Appraiser Licensing and Certification
Act, §§153.1–153.37; Chapter 155, Rules Relating to Standards of
Practice, §155.1; and Chapter 157, Rules Relating to Professional
Conduct and Ethics, §§157.1–153.5.
Contact: Renil C. Liner, P.O. Box 12188, Austin, Texas; 78711–2188,
(512) 465–3950.
Filed: October 8, 1996, 3:37 p.m.
TRD-9614699
♦ ♦ ♦
Friday, October 18, 1996, 9:30 a.m.
Conference Room 235, 1101 Camino La Costa
Austin
AGENDA:
Call to order; comments by the Chair; consideration and possible
approval of the minutes of the August 8, 1996, TALCB meeting;
staff reports, including: active certifications/licenses; certifications/li-
censes issued; applications; renewals; examinations; office relocation;
experience verification audits; TALCB home page on the Internet;
Governor’s Executive Development Program; and AARO activities;
discussion and possible action to publish in the Texas Register, pro-
posed amendments to the Rules of the Texas Appraiser Licensing and
Certification Board, Title 22 Texas Administrative Code (TAC) Chap-
ter 151, Rules Relating to Practice and Procedure, §§151.1–151.30;
Chapter 153, Rules Relating to Provisions of the Texas Appraiser Li-
censing and Certification Act, §§153.1–153.37; Chapter 155, Rules
Relating to Standards of Practice, §155.1; and Chapter 157, Rules
Relating to Professional Conduct and Ethics, §§157.1–153.5; discus-
sion and possible action regarding the FY-96 and FY-97 operating
budget, FY-98 and FY-99 Legislative Appropriation Request, and
other fiscal matters; report from the Education Committee; discus-
sion and possible action concerning recommendations of the Educa-
tion Committee regarding approval of courses for meeting educational
requirements, testing and other educational matters; report from the
Enforcement Committee; discussion and possible action concerning
complaints numbered: 95–003, 95–005, 95–008, 95–011, 95–012,
955–020, 95–021, 96–001, 96–003, 06–010, 96–012, 96–013, 96–
018, 96–019, 96–020, 96–022, 95,024, 96–023, 96–027, 96–024,
96–025, 96–026, 96–028, 96–031, 96–032, 96–033, 96–034, 96–
035, 97–001, 97–002, 97–003, 97–004, and 97–005; discussion and
possible action on the Proposal for Decision from the State Office
of Administrative Hearing to deny an application to Robert Camp
Dean, complaint 95–020; discussion and possible action concerning
responsibilities and jurisdiction for enforcement and compliance by
the Texas Appraiser Licensing and Certification Board and by the
Texas Real Estate Commission; discussion and possible action to is-
sue a response or advisory opinion regarding appraisals prepared for
property tax appeal purposes, property tax consulting, and contin-
gency fees; comments and presentations from visitors; selection of
dates of subsequent meetings; adjourn.
Contact: Renil C. Liner, P.O. Box 12188, Austin, Texas; 78711–2188,
(512) 465–3950.
Filed: October 9, 1996, 10:08 a.m.
TRD-9614756
♦ ♦ ♦
Texas Life, Accident, Health & Hospital Service
Insurance Guaranty Association
Tuesday, October 15, 1996, 8:00 a.m.




Consideration and possible action on: 1) Approval of minutes; 2)
Class B assessment; and 3) Next meeting.
Contact: C.S. LaShelle, 301 Congress, #500, Austin, Texas 476–
5101, (512) 476–1470.
Filed: October 7, 1996, 2:14 p.m.
TRD-9614625
OPEN MEETINGS October 15, 1996 21 TexReg 10231
♦ ♦ ♦
Tuesday, October 15, 1996, 9:00 a.m.




Consideration and possible action on: 1) Approval of minutes; 2)
Guaranty Association activities; 3) Executive Session; 4) Matters
discussed in Executive Session; 5) Request by TDI for technical
advice on legislation; 6) Impaired/Insolvent member insurers; 7)
Class B assessment; 8) Financial matters; 9) Report from committees;
10) Employee thrift deposits to the existing Employee Retirement
Plan; 11) Changes to Policy and Procedures Manual; and 12) Next
meeting date.
Contact: C.S. LaShelle, 301 Congress, #500, Austin, Texas 476–
5101, (512) 476–1470.
Filed: October 7, 1996, 12:41 p.m.
TRD-9614619
♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Friday, November 1, 1996, 10:00 a.m.
Building B-Room 1014A (TNRCC Complex)
12124 Park 35 Circle
Austin
AGENDA:
For a hearing before an administrative law judge of the State
Office of Administrative Hearings on an application filed with the
Texas Natural Resource Conservation Commission by YANCEY
WATER SUPPLY CORPORATION to amend its water Certificate
of Convenience and Necessity (CCN) No. 11463 to provide Water
Utility Service in Medina County, Texas. The proposed utility
service area is located approximately 11 miles northeast of downtown
Castroville, Texas and is generally bonded on the north by FM 1283,
on the east by the county line, on the south by FM1957 and on
the west by FM 471. Other additional service areas are proposed
along unnamed country roads. The total area being requested includes
approximately 4,000 acres and no current customers. SOAH Docket
No. 582–96–1690.
Contact: Rommel Corro, State Office of Administrative Hearings, P.O.
Box 13025, Austin, Texas 78711–3025; (512) 475–3445.
Filed: October 8, 1996, 8:13 a.m.
TRD-9614648
♦ ♦ ♦
Thursday, November 7, 1996, 10:00 a.m.
Sub Courthouse Building , 101 W. Woodard
Denison
AGENDA:
For a hearing before an administrative law judge of the State Office
of Administrative Hearings on an applications filed with the Texas
Natural Resource Conservation Commission on the following:
NORTHWEST GRAYSON COUNTY WATER CONTROL AND
IMPROVEMENT DISTRICT (WCID) NO. 1 has applied to amend
its water Certificate of Convenience and Necessity (CCN) No.
12362 which authorizes the provision of water utility service in
Grayson County, Texas. The proposed utility service area is located
approximately 17 miles northwest of downtown Sherman, Texas and
is generally bounded on the north and east by Lake Texoma, on the
south by Sandusky Road and on the west by the county line. The
total area being requested includes approximately 10,000 acres and
480 current customers. (TNRCC No. 96–1350–UCR).
WILLIS WATER COMPANY, INC. has applied to amend its water
CCN No. 11079 which authorizes the provision of water utility
service in Grayson County, Texas. The applicant also proposed
decertification of portions of CCN No. 12362 issued to Northwest
Grayson County WCID No. 1. The proposed utility service area is
located approximately 25 miles northwest of downtown Sherman,
Texas and is generally bounded on the north and east by Lake
Texoma, on the south by Cedar Mills Community and on the
west by the county line. The total area being requested includes
approximately 16,640 acres and 626 current customers. (TNRCC
No. 96–1481–UCR).
On August 20, 1996, NORTHWEST GRAYSON COUNTY WCID
NO. 1 filed a request with the Commission against Willis Water
Company, Inc. for a cease and desist order. Northwest Grayson
County WCID No. 1 (CCN No 12362) is alleging that Willis Water
company, Inc. (CCN No. 11079) is serving within the service area of
Northwest Grayson County WCID No. 1. (TNRCC No. 96–1522–
UCR).
Staff recommends consolidation of the applications and petition since
some issues will be similar in the cases. The above matters have been
designated as SOAH Docket 582–96–1731.
Contact: Rommel Corro, State Office of Administrative Hearings, P.O.
Box 13025, Austin, Texas 78711–3025; (512) 475–3445.
Filed: October 8, 1996, 8:14 a.m.
TRD-9614649
♦ ♦ ♦
Friday, November 8, 1996, 10:00 a.m.
Building C- Room 308E (TNRCC Complex)
12124 Park 35 Circle
Austin
AGENDA:
For a hearing before an administrative law judge of the State
Office of Administrative Hearings on an application filed with the
Texas Natural Resource Conservation Commission by the CITY OF
COPPERAS COVE to amend its water Certificate on Convenience
and Necessity (CCN) No. 10449 which authorizes the provision of
water utility service in Coryell and Lampasas Counties, Texas. The
applicant also proposes decertification of portions of CCN No. 10456
issues to Kempner Water Supply Corporation. The proposed utility
service area, which is bounded by the ETJ of the City, is located
north and west of downtown Copperas Cove, Texas and is generally
bounded on the north by Long Mountain, on the east by FM 116, on
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the south by U.S. Highway 190 and on the west by Binion Creek.
SOAH Docket No. 582–96–1688.
Contact: Rommel Corro, State Office of Administrative Hearings, P.O.
Box 13025, Austin, Texas 78711–3025; (512) 475–3445.
Filed: October 8, 1996, 8:14 a.m.
TRD-9614650
♦ ♦ ♦
Friday, November 8, 1996, 10:00 a.m.
Building B- Room 201A (TNRCC Complex)
12124 Park 35 Circle
Austin
AGENDA:
For a hearing before an administrative law judge of the State Office of
Administrative Hearings on an application filed with the Texas Natu-
ral Resource Conservation Commission by BEECHWOOD UTILITY
SYSTEM for an increase in water and sewer rates effective July 28,
1996 for its service area located in Brazoria County, Texas. SOAH
Docket No. 582–96–1689.
Contact: Rommel Corro, State Office of Administrative Hearings, P.O.
Box 13025, Austin, Texas 78711–3025; (512) 475–3445.
Filed: October 8, 1996, 8:14 a.m.
TRD-9614651
♦ ♦ ♦
Thursday, November 14, 1996, 10:00 a.m.
Well Church Room, Ole Distributors, 110 Lowe Drive
Del Rio
AGENDA:
For a hearing before an administrative law judge of the State
Office of Administrative Hearings on an application filed with the
Texas Natural Resource Conservation Commission by LAKE RIDGE
ESTATES WATER COMPANY for an increase in water rates
effective August 1, 1996, for its service area located in Val Verde
county, Texas. SOAH Docket No. 582–96–1687.
Contact: Rommel Corro, State Office of Administrative Hearings, P.O.
Box 13025, Austin, Texas 78711–3025; (512) 475–3445.
Filed: October 8, 1996, 8:14 a.m.
TRD-9614652
♦ ♦ ♦
Friday, November 22, 1996, 10:00 a.m.
Building C-Room 308E (TNRCC Complex)
12124 Park 35 Circle
Austin
AGENDA:
For a hearing before an administrative law judge of the State
Office of Administrative Hearings on an application filed with the
Texas Natural Resource Conservation Commission by BOX AND
JIMENEZ, INC. dba LAKEWOOD TRAILS WATER for an increase
in water rates effective August 1, 1996, for its service area located
in Van Zandt County, Texas. SOAH Docket 582–96–1686.
Contact: Rommel Corro, State Office of Administrative Hearings, P.O.
Box 13025, Austin, Texas 78711–3025; (512) 475–3445.
Filed: October 8, 1996, 8:36 a.m.
TRD-9614653
♦ ♦ ♦
Monday, December 2, 1996, 10:00 a.m.
Building B- Room 1014A (TNRCC Complex)
12124 Park 35 Circle
Austin
AGENDA:
For a hearing before an administrative law judge of the State Office
of Administrative Hearings on an application filed with the Texas
Natural Resource Conservation Commission by D. MARK LOYD
for a water Certificate of Convenience and Necessity to authorize
the provision of water utility service in Upshur County, Texas.
The proposed utility service area is located approximately 0.5 miles
northwest of downtown Gilmer, Texas and is generally bounded on
the north by the extension of FM 593, on the east by FM 2263, on the
south by State Highway 154 and the City of Gilmer, and on the west
by Williams Branch of Cypress Creek (Rosewood Community). The
total area being requested includes approximately 4,000 acres and no
current customers. SOAH Docket No. 582–96–1685.
Contact: Rommel Corro, State Office of Administrative Hearings, P.O.
Box 13025, Austin, Texas 78711–3025; (512) 475–3445.
Filed: October 8, 1996, 8:14 a.m.
TRD-9614654
♦ ♦ ♦
Friday, December 6, 1996, 10:00 a.m.
Building B-Room 1014A (TNRCC Complex)
12124 Park 35 Circle
Austin
AGENDA:
For a hearing before an administrative law judge of the State Office
of Administrative Hearings on an application filed with the Texas
Natural Resource Conservation Commission by SOMERSETSHIRE
UTILITY SYSTEM for an increase in water and sewer rates effective
July 1, 1996 for its service area located in Brazoria County,
Texas.SOAH Docket 582–96–1684.
Contact: Rommel Corro, State Office of Administrative Hearings, P.O.
Box 13025, Austin, Texas 78711–3025; (512) 475–3445.
Filed: October 8, 1996, 8:14 a.m.
TRD-9614655
♦ ♦ ♦
Texas Board of Nursing Facility Administrators
Thursday, October 17, 1996, 8:30 a.m.
Dallas Medallion Hotel, Executive Board Room, 4099 Valley View
Lane




The committee will discuss and possibly act on: proposed rules
concerning standards of practice (Code of Ethics) for Nursing Facility
Administrators and other rules necessary to implement the plan
of action; information related to 20 nursing Facility Administrator
cases obtained from the Attorney General of Texas office concerning
litigation in 20 nursing facilities; and complaints (94–NFA-00018,
95–NFA-00112, 95–NFA-00177, 96–NFA-00065, 96–NFA-00068,
96–NFA-00126, 96–NFA-00137, 96–NFA-00143, 96–NFA-00144,
96–NFA-00145, 96–NFA-00154, 96–NFA-00157, 96–NFA-00158,
96–NFA-00161, 96–NFA-00163, 96–NFA-00165, 96–NFA-00166,
96–NFA-00170, 96–NFA-00171, 96–NFA-00172, 96–NFA-00176,
96–NFA-00178, 96–NFA-00180, 96–NFA-00182, 96–NFA-00192,
96–NFA-00202, 96–NFA-00204, 96–NFA-00205, 96–NFA-00218,
96–NFA-00230, 96–NFA-00231, 96–NFA-00240, 96–NFA-00244,
96–NFA-00245, 96–NFA-00248, 96–NFA-00249, 96–NFA-00250,
96–NFA-00259, 96–NFA-00262, 96–NFA-00263, 96–NFA-00266.
Contact: Bobby Lane, 1100 West 49th Street, Austin, Texas 78756,
(512) 834–6787.To request an accommodation under the ADA, please
contact Lonzo Kerr, ADA Coordinator in the Office of Civil Rights at
(512) 458–7627 or TDD at (512) 458–7708 at least two days prior to
the meeting.
Filed: October 8, 1996, 5:04 p.m.
9614718
♦ ♦ ♦
Thursday, October 17, 1996, 2:00 p.m.





The committee will discuss and possibly act on: individual waiver
requests (D.K., requesting waiver of all or a portion of the 1000
hour internship requirement;) D.M. and V.H., (requesting waiver of
the internship requirement); and T.C., question regarding continuing
education hours); requests for continuing education sponsorships
(International Financial Group (follow-up for additional information
about the organization)); Worklife Institute Consulting; Family
Hospice, Ltd.; Living Centers of America (follow-up to confirm
that their programs would be open to other administrators); Horizon
Healthcare; Area Agency of Aging of Texoma; and Orthopedic
and Neurological Rehabilitation, Inc.); requests for approval of an
administrator-in-training program (Midland College); and letter from
Judy M. Smith.
Contact: Bobby Lane, 1100 West 49th Street, Austin, Texas 78756,
(512) 834–6787. To request an accommodation under the ADA,
please contact Lonzo Kerr, ADA Coordinator in the Office of Civil
Rights at (512) 458–7627 or TDD at (512) 458–7708 at least two days
prior to the meeting.
Filed: October 8, 1996, 5:04 p.m.
9614719
♦ ♦ ♦
Thursday, October 17, 1996, 4:00 p.m.





The committee will discuss and possibly act on: update on new
budget process imposed by the Funds Consolidation Act of 1993.
Contact: Bobby Lane, 1100 West 49th Street, Austin, Texas 78756,
(512) 834–6787. To request an accommodation under the ADA,
please contact Lonzo Kerr, ADA Coordinator in the Office of Civil
Rights at (512) 458–7627 or TDD at (512) 458–7708 at least two days
prior to the meeting.
Filed: October 8, 1996, 5:05 p.m.
9614720
♦ ♦ ♦
Texas Board of Occupational Therapy Examin-
ers
Friday, October 18, 1996, 10:00 a.m.




I. Call to Order.
II. Approval of Minutes of June 21, 1996 meeting.
III. Public Comment.
IV. Report from Texas Occupational Therapy Association.
V. Discussion and possible action on pending changes in the national
certification process for occupational therapy.
VI. Discussion and possible action on proposed rule changes to the
following sections: Section 362.1– Definitions; Section 365.1–Types
of Licenses; Section 373.1–Supervision.
VII. Discussion and possible action on physical agent modalities.
VIII. Discussion and possible action on proposed nursing home
reimbursement rules.
IX. Report from the Investigations Committee: Discussion of
FY96 Investigation Activities, Discussion and possible action on
Agreed Orders for Cases #96–14, 96–16, 96–18, 96–29, and 96–
34; Discussion of type of violation vs disciplinary consequences.
X. Discussion and possible action on OT Coordinator’s Report.
XI. Discussion and possible action on Executive Director’s Report.
XII. Executive Session pursuant to Section 551.071 of the Govern-
ment Code, Consultation with Attorney Regarding Pending or Con-
templated Litigation.
XIII. Discussion and possible action on Presiding Officer’s Report.
XIV. Items for future consideration.
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XV. Discussion and possible action on future meeting dates.
XVI. Adjournment.
Contact: Alicia Dimmick Essary, OT Coordinator, 333 Guadalupe,
Suite 2–510, Austin, Texas 78701–3942, (512) 305–6900.
Filed: October 8, 1996, 6:03 p.m.
TRD-9614723
♦ ♦ ♦
Texas Department of Protective and Regulatory
Services
Friday, October 18, 1996, 10:00 a.m.
Texas Department of Health, 1100 49th Street, Room M652
Austin
Child Fatality Review State Committee
AGENDA:
Welcome. Committee reports. Format Annual Report. Annual
Report. Goals for FY 97 Assignments. Adjourn.
Contact: Ann French Clark, Texas Department of Protective and Reg-
ulatory Services, 1351 E. Bardin Road, Arlington, Texas 76096–1839,
(817) 264–4310.
Filed: October 8, 1996, 3:49 p.m.
TRD-9614704
♦ ♦ ♦
Texas Public Finance Authority
Wednesday, October 16, 1996, 10:30 a.m.




1. Call to order.
2. Approval of Minutes of the September 18, 1996 Board Meeting.
3. consider and approve a Preliminary Official Statement for the
Texas Public Finance Authority General Obligation and Refunding
bonds, 1996C to finance projects for the Juvenile Probation Commis-
sion and refund certain general obligation bonds.
4. Consider request from the Texas National Guard Armory Board to
use proceeds of the Texas Public Finance Authority (Texas National
Guard Armory Board) Refunding and Improvement Revenue bonds,
Series 1994 for subsequently authorized projects.
5. Discussion regarding the possibility of entering into a fixed-to-
floating interest rate swap agreement.
6. Consider procedures for the appointment of an Executive Director
and related matters.
7. Executive Session to consider appointment of Executive Director
in accordance with Texas Government Code, §551.074.
8. Other business.
9. Adjourn.
Persons with disabilities, who have special communication or other
needs, who are planning to attend the meeting should contact Jeanine
Barron or Marce Watkins at (512) 463–5544. Requests should be
made as far in advance as possible. If you need any additional
information contact Jeanine Barron, (512) 463–5544, 300 W. 15th
Street, Austin, Texas 78701.
Contact: Jeanine Barron, (512) 463–5544, 300 W. 15th Street, Austin,
Texas 78701.
Filed: October 8, 1996, 9:12 a.m.
TRD-9614656
♦ ♦ ♦
Public Utility Commission of Texas
Wednesday, October 16, 1996, 9:30 a.m.




There will be a Commissioner’s Worksession for discussion, consid-
eration, and possible action regarding Docket No. 14454 Petition of
Lamb County Electric Cooperative, Inc., for a Cease and Desist Order
against Southwestern Public Service Company; Docket No. 15840
Regional Transmission Proceeding to Establish Postage Stamp Rate
Statewide Load Flow Pursuant to P.U.C. SUBST.R. 23.67; Docket
Numbers 16189 Petition of MFS Communication Company, Inc. for
Arbitration of Pricing of Unbundled Loops; 16196 Petition of Tele-
port Communications Group, Inc. for Arbitration to Establish an
Interconnection Agreement; 16226 Petition of AT&T Communica-
tions of the Southwest, Inc. for Compulsory Arbitration to estab-
lish an Interconnection Agreement between AT&T and Southwestern
Bell Telephone Company; 16285 Petition of MCI Telecommunica-
tions Corporation and its Affiliate MCIMetro Access Transmission
Services, Inc. for Arbitration and Request for Mediation Under the
Federal Telecommunications Act of 1996; and 16290 Petition of
American Communication Services, Inc. and Its’ Local Exchange
Operating Subsidiaries for Arbitration with Southwestern Bell Tele-
phone Company Pursuant to the Telecommunications Act of 1996;
Project No. 15000 Competition in wholesale electric power markets,
including wholesale power contracts, power marketers, and exempt
wholesale generators; Project No. 14997 Report on the Scope of
Competition in Telecommunications Markets; Docket No. 15195
Application of Texas Utilities Electric Company to Reconcile Fuel
Costs and Fuel Cost Revenues, and for an Accounting Order Under
P.U.C. SUBST.R. 23.23(b)(2)(B)(v); Project No. 15345 area code
relief in 817 and 210 NPAs; Project assignments, correspondence,
staff reports, agency administrative procedures, budget, fiscal matters
and personnel policy.
Contact: Paula Mueller, 1701 N. Congress Avenue, Austin, Texas
78711, (512) 936–7145.
Filed: October 8, 1996, 3:49 p.m.
TRD-9614706
♦ ♦ ♦
Monday, October 21, 1996, 9:30 a.m.
1701 N. Congress Avenue




A prehearing conference has been scheduled in Docket Nos. 15776,
15777 15778, 15779, 15781, 15782, 15783, 15784, 15785, 15786,
15787, 15788, 15789, 15790, 15791, 15793, 15795- Compliance
Tariff Filing of Alenco Communications, Big Bend Telephone
Company, Inc., Blossom Telephone Co., Inc.; Brazos Telephone
Cooperative, Inc., Electra Telephone Company, Industry Telephone
Company, North Texas Telephone Company, Tatum Telephone
Company, Riviera Telephone Company, Mid-Plains Rural Telephone
Company, Muenster Telephone Corporation of Texas, Community
Telephone Company, Inc., Cumby Telephone Cooperative, Inc., XIT
Rural Telephone Cooperative, Inc., West Texas Rural Telephone
Cooperative, Inc., Santa Rosa Telephone Cooperative, Inc. Lipan
Telephone Company, Inc., pursuant to P.U.C. Subst. R. 23.54.
Contact: Paula Mueller, 1701 N. Congress Avenue, Austin, Texas
78711, (512) 936–7145.
Filed: October 8, 1996, 10:24 a.m.
TRD-9614661
♦ ♦ ♦
Friday, October 25, 1996, 9:00 a.m.
1701 N. Congress Avenue
Austin
AGENDA:
A Hearings on the Merits will be held by the State Office of
Administrative Hearings in Docket No. 16508–Application of W.T.
Services, Inc. for a Certificate of Operating Authority. Applicant
intends to provide a full range of telecommunications services,
including, but not limited to, local exchange service, basic local
telecommunications service and switched access service in the
proposed areas. Applicant will also provide long distance, WATS,
800, ISDN, data services custom calling services, Caller ID and
other optional services. The proposed service area boundary for
this application will follow the boundaries of GTE Southwest, Inc.’s
Bovina and Friona exchanges. Persons who wish to intervene or
otherwise participate in these proceedings should make appropriate
filings or comments to the Commission by October 18, 1996.
Contact: Paula Mueller, 1701 N. Congress Avenue, Austin, Texas
78711, (512) 936–7145.
Filed: October 8, 1996, 1:03 p.m.
TRD-9614688
Friday, October 25, 1996, 9:30 a.m.




Project No. 14894: A meeting of the Synchronous Interconnection
Committee will be held to investigate the most economical, reliable,
and efficient means to synchronously interconnect the alternating
current electric facilities of the electric utilities within the southwest
Power Pool reliability area, including the cost and benefit to
effect the interconnection, an estimate of the time to construct the
interconnecting facilities, and the service territory of the utilities in
which those facilities will be located, pursuant to Tex. Civ. Stat. art.
1446c-0, sec. 2.056(b).
Contact: Jim Neeley, 1701 N. Congress Avenue, Austin, Texas 78711,
(512) 936–7342. Hearing and speech impaired- individuals with text
telephone (TTY) may contact the Commission at (512) 936–7136.
Filed: October 8, 1996, 3:49 p.m.
TRD-9614705
♦ ♦ ♦
Railroad Commission of Texas
Tuesday, October 15, 1996, 8:30 a.m.
1701 N. Congress Avenue, 1st Floor Conference Room, 1–111
Austin
REVISED AGENDA:
In addition to items previously posted, the Commission will consider
the following:
1. Consideration and Approval to Revise Administrative Procedures
for the Handling of Applications for Tight Gas Formations Under
Statewide Rule 101.
2. Discussion and possible entry of order concerning the Commis-
sion’s regulatory authority over gathering facilities that have been
spun down or spun off from interstate pipelines.
Contact: .Lindil C. Fowler, Jr., Office of General Counsel, Railroad
Commission of Texas, P.O. Box 12967, Austin, Texas 78711, (512)
463–7033.
Filed: October 7, 1996, 3:37 p.m.
TRD-9614631
♦ ♦ ♦
Texas State Board of Social Work Examiners
Saturday, October 19, 1996, 11:00 a.m.
Exchange Building, Room S-402, 8407 Wall Street
Austin
AGENDA:
The committee will meet to discuss and possibly act on: Proposal for
Decision on Denise Weinberg.
Contact: Michael Doughty, 1100 West 49th Street, Austin Texas
78756, (512) 719–3521. To request an accommodation under the
ADA, please contact Lonzo Kerr, ADA Coordinator in the Office of
Civil Rights at (512) 458–7627 or TDD (512) 458–7708 at least two
days prior to the meeting.




Wednesday, October 16, 1996, 9:45 a.m.
Melrose Hotel, 3015 Oak Lawn Avenue
Dallas
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Board of Directors
AGENDA:
The agenda includes: approval of minutes of Board of Directors meet-
ing of September 18, 1996, and Budget Committee meeting of Octo-
ber 1, 1996; Austin area turnpike matters; Southwest Parkway (Tar-
rant and Johnson Counties) matters; consider preliminary approval
of Proposed Operating Budgets for Calendar/Fiscal year 1997 on the
Dallas North Tollway, Mountain Creek Lake Bridge and of the Feasi-
bility Study Fund Schedule of Potential Expenditures; briefing on and
consider adoption of TTA Investment Policy and Strategy; executive
session: a) advice from counsel and TTA personnel about pend-
ing or contemplated litigation and/or settlement offers related to the
Dallas North Tollway System; b) deliberations concerning real prop-
erty value, purchase, exchange, lease, donation, negotiated settlement,
and/or legal advisor fees included in Right-of-Way Appraisal/Offer/
Purchase List No. 70 and advice from counsel concerning negotia-
tions/settlements/offers related to the Dallas North Tollway System,
the 183A Turnpike, or the Southwest Parkway; c) deliberations con-
cerning appointment, employment, evaluation, reassignment, duties,
discipline, and/or dismissal of various staff persons and positions; d)
briefing by TTA staff and questioning of TTA staff related to the Dal-
las Tollway System and other TTA operations; consideration of TTA
legislative proposals: a) presentation by North Texas metropolitan
counties, the Regional Transportation Council, the Dallas Regional
Mobility Coalition, and/or other local governments related to the TTA
legislative proposals, b) discussion of legislative proposals that may
be recommended by the TTA Directors, c) consideration of actions
relative to legislative proposals, positions, or directives; consider re-
instatement of Contract DNT-213 or use or disposition of the Fiber
Optic Backbone; consider approval and adoption of Report to Recom-
mend a Locally Preferred Alternative (LPA) for Improvements to the
IH635 (LBJ) Corridor from Luna road to US 80; consider approval of
Supplemental Agreement No. 2, to Contract FSF-46, consider award
of engineering design and service contracts and supplemental agree-
ments for the Dallas North Tollway System, the 183A Turnpike, and
the Southwest Parkway; consider approval of interlocal/interagency
agreements involving engineering, procurement and construction mat-
ters related to the Dallas North tollway System, the 183A Turnpike,
the Southwest Parkway, and the SH130 route turnpike; consider ac-
ceptance of ROW Appraisal/Offer/Purchase List No. 70; consider
award of Contract DNT-277; and public discussions. The complete
agenda is attached.
Contact: Jimmie G. Newton, Secretary, TTA, 3015 Raleigh Street,
Dallas, Texas 75219, (214) 522–6200.
Filed: October 8, 1996, 9:29 a.m.
TRD-9614657
♦ ♦ ♦
Texas Water Development Board
Wednesday, October 16, 1996, 3:00 p.m.




1. Consider approval of the minutes of the meeting of September 18,
1996.
2. Consider an $863,377 grant/loan to Siesta Shores Water Control
and Improvement District (Zapata County) for the design and
construction of water system improvements (Economically Distressed
Areas Program).
3. Briefing and discussion on the proposed $160 million CIP financial
application from the City of Houston.
4. Briefing and discussion on the Colonia Plumbing Loan Program
in El Paso County.
5. Briefing on present and future EDAP projects.
6. Report on the status of approved contracts.
7. May consider items on the agenda of the October 17, 1996 Board
Meeting.
* Additional non-committee Board members may be present to
deliberate but will not vote in the Committee meeting.
Contact: Craig Pedersen, Executive Administrator, Texas Water De-
velopment Board, P.O. Box 13231, Austin, Texas 78711, (512)
463–7847.




Tuesday, October 15, 1996, 10:00 a.m.
750 N. State Street, Office of Secretary of Human Resources
Jackson, Mississippi
AGENDA:
Discussion with Mississippi state and county officials regarding Texas
and Mississippi work programs, including pilot programs and welfare
reform of Texas and Mississippi.
Contact: Esther Hajdar, Director of Legal Services, Texas Workforce
Commission, 101 East 15th Street, Austin, Texas 78778, (512) 463–
7833.
Filed: October 7, 1996, 3:38 p.m.
TRD-9614635
♦ ♦ ♦
Wednesday, October 16, 1996, 9:00 a.m.
Room 644, TWC Building, 101 East 15th Street
Austin
AGENDA:
Prior meeting notes; Staff reports, update on activities relating to
Skills Development Fund, Update on block grant funding work
group and other activities as determined by the Executive Director;
Consideration and action on tax liability cases listed on Texas
Workforce commission Docket 42; Discussion, consideration and
possible action regarding the use of second year One-Step Grant funds
as incentive for formation of local workforce development boards;
Discussion, consideration and possible action regarding potential
and pending applications for certification and recommending to
the Governor local workforce development boards for certification;
Briefing on Federal Welfare Reform Act by Gerald Miller and
discussion; Discussion, consideration and possible action on TWC
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legislative agenda for the next session of the legislature; Executive
session pursuant to §551.075 regarding the 1998–99 legislative
appropriation request and pursuant to §551.074 to discuss duties
and responsibilities of the Executive Director; Actions, if any,
resulting from executive session; Discussion and adoption of the
1998–99 Legislative Appropriation Request; Consideration and action
on whether to assume continuing jurisdiction on Unemployment
Compensation cases; Consideration and action on higher level appeals
in Unemployment Compensation cases listed on Texas Workforce
Commission Docket 42; and Set date of next meeting.
Contact: Esther Hajdar, Director of Legal Services, Texas Workforce
Commission, 101 East 15th Street, Austin, Texas 78778, (512) 463–
7833.
Filed: October 8, 1996, 4:12 p.m.
TRD-9614711
Regional Meetings
Meetings Filed October 7, 1996
Austin Travis County MHMR Center, Human Resources, met at 1700
S. Lamar, Bldg. 1, Suite 102–A, October 9, 1996 at 4:30 p.m.
Information may be obtained from Sharon Taylor, P.O. Box 3548,
Austin, Texas 78764–3548, (512) 447–4141. TRD-9614637.
Deep East Texas Private Industry Council, Inc., will meet at Lufkin
City Hall, Room 202, 300 East Shepherd Street, Lufkin, October
15, 1996 at 2:30 p.m. Information may be obtained from Charlene
Meadows, P.O. Box 1423, Lufkin, Texas 75901, (409) 634–4432.
TRD-9614634.
Education Service Center, Region IX, Board of Directors, will meet
at 301 Loop 11, Wichita Falls, October 16, 1996 at 12:30 p.m.
Information may be obtained from Ron Preston, Executive Director,
301 Loop 11, Wichita Falls, Texas 76305, (817) 322–6928. TRD-
9614620.
Education Service Center, Region 12, Board of Directors, will meet
at 2101 West Loop 340, Waco, October 17, 1996 at 11:00 a.m.
Information may be obtained from Harry J. Beavers or Vivian L.
McCoy, P.O. Box 23409, Waco, Texas 76702–3409, (817) 666–0707.
TRD–9614617.
Golden Crescent Private Industry Council met at 2401 Houston
Highway, Victoria, October 10, 1996 at 7:00 p.m. Information
may be obtained from Sandy Heiermann, 2401 Houston Highway,
Victoria, Texas 77901, (512) 576–5872. TRD-9614638.
Jones County Appraisal District, Board of Directors, will meet at
1137 East Court Plaza, Anson, October 17, 1996 at 8:30 a.m.
Information may be obtained from Susan Holloway, P.O. Box 348,
Anson, Texas 79501, (915) 823–2422. TRD-9614633.
Rio Grande Council of Governments, Board of Directors, will meet
at 1100 North Stanton, 4th Floor, Main Conference Room, El Paso,
October 18, 1996 at 1:00 p.m.(MST). Information may be obtained
from Lidia Flynn, Rio Grande Council of Governments, 1100 N.
Stanton, Suite 610, El Paso, Texas 79902, (915) 533–0998. TRD-
9614636.
Trinity River Authority, Utility Services Committee, met at 5300
South Collins Street, Arlington, October 14, 1996 at 10:30 a.m.
Information may be obtained from James L. Murphy, Secretary,
Trinity River Authority of Texas, P.O. Box 60, Arlington, Texas
76004, (817) 467–4343. TRD-9614621.
Upshur County Appraisal District, Board of Directors, met at Warren
& Trinity Streets, Gilmer, October 14, 1996 at 1:00 p.m. Information
may be obtained from Louise Stracener, P.O. Box 280, Gilmer, Texas
75644–0280, (903) 843–3041. TRD-9614632.
Meetings Filed: October 8, 1996
Atascosa County Appraisal District, Agricultural Advisory board, will
meet at 4th and Avenue J, Poteet, October 16, 1996 at 9:30 a.m.
Information may be obtained from Curtis Stewart, Chief Appraiser,
P.O. Box 139, Poteet, Texas 78065, (210) 742–3591. TRD-9614665.
Bexar-Medina-Atascosa WCID #1, Board of Directors, will meet at
226 Highway 132, Natalia, October 15, 1996 at 8:30 a.m. Information
may be obtained from John Ward, 226 Highway 132, Natalia, Texas,
78059, (210) 665–2132. TRD-9614684.
Canyon Regional Water Authority, Board, met at Fire Training
Facility, 320 Fire Field Road, New Braunfels, October 14, 1996
at 7:00 p.m. Information may be obtained from David Davenport,
850 Lakeside Pass Drive, New Braunfels, Texas 78130–9579. TRD-
9614697.
Education Service Center Region VIII, Board of Directors, will
meet at 2501 Ferguson Road, Hot Biscuit Restaurant, Mt. Pleasant,
October 24, 1996 at 6:30 p.m. Information may be obtained from
Scott Ferguson, Region VIII Education Service Center, P.O. Box
1894, Mt. Pleasant, Texas 75456, (903) 572–8551. TRD-9614658.
Grayson Appraisal District, Board of Directors, will meet at 205
North Travis, Sherman, October 23, 1996 at 12:00 p.m. Information
may be obtained from Angie Keeton, 205 N. Travis, Sherman, Texas
75090, (903) 893–9673. TRD-9614686.
Harris County Appraisal District, Board of Directors, will meet at
2800 North Loop West, 8th Floor, Houston, October 16, 1996 at 9:30
a.m. Information may be obtained from Margie Hilliard, P.O. Box
920975, Houston, Texas 77292, (713) 957–5291. TRD-9614690.
Houston-Galveston Area Council, Board of Directors, will meet at
3555 Timmons Lane, Conference Room A, 2nd Floor, Houston,
October 15, 1996, at 10:00 a.m. Information may be obtained from
Mary Ward, P.O. Box 22777, Houston, Texas 77227, (713) 627–
3200. TRD-9614696.
Red Bluff Water Power Control District, Board of Directors, met
at 111 West Second Street, Pecos, October 14, 1996 at 1:00 p.m.
Information may be obtained from Jim Ed Miller, 111 West Second
Street, Pecos, Texas 79772, (915) 445–2037. TRD-9614689.
Sabine River Authority, Board, will meet at the Fredonia Hotel, 200
Fredonia, Nacogdoches, October 15, 1996 at 10:30 a.m. Information
may be obtained from Sam F. Collins, Executive Vice President &
General Manager, P.O. Box 579, Orange, Texas 77630, (409) 746–
3200. TRD-9614659.
Tri County Special Utility District (SUD) met at Highway 7 East,
Marlin, October 14, 1996 at 8:00 p.m. Information may be obtained
from Patsy Booher, P.O. Box 976, Marlin, Texas 76661, (817) 803–
3553. TRD-9614685.
Trinity River Authority of Texas, Resources Development Commit-
tee, will meet at 5300 South Collins Street, Arlington, October 15,
1996, at 10:30 a.m. Information may be obtained from James L.
Murphy, Secretary, Trinity River Authority of Texas, P.O. Box 60,
Arlington, Texas 76004, (817) 467–4343.TRD-9614698.
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Wood County Appraisal District, Board of Directors, will meet at 210
Clark Street, Quitman, October 17, 1996 at 1:30 p.m. Information
may be obtained from W. Carson Wages or Lou Brooke, P.O. Box
518, Quitman, Texas 75783–0518. TRD-9614660.
Meetings Filed October 9, 1996
Brazos River Authority, Lake Management Committee, will meet
at Lake Supervisor’s Office, Possum Kingdom Lake, October 17,
1996, at 9:00 a.m. Information may be obtained from Mike Bukala,
P.O. Box 7555, Waco, Texas 76714–7555, (817) 776–1441. TRD-
9614724.
Dallas Housing Authority, Board of Commissioners, will meet at
Dallas Housing Authority, Dale V. Kesler Board Room, 3939 North
Hampton, Dallas, October 17, 1996 at 4:00 p.m. Information may
be obtained from Ms. Betsy Horn, Associate General Counsel, 3939
N. Hampton Road, Dallas, Texas 75212, (214) 951–8302. TRD-
9614736.
Dewitt County Appraisal District, Board of Directors, will meet at
103 Bailey Street, Cuero, October 15, 1996 at 7:30 p.m. Information
may be obtained from Kay Rath, Admin. Asst., P.O. Box 4, Cuero,
Texas 77954, (512) 275–5753. TRD-9614725.
Guadalupe-Blanco River Authority, Audit Committee, will meet at
Seguin ISD Board Room, 1221 East Kingsbury, Seguin, October 16,
1996, at 9:00 a.m. Information may be obtained from W.E. West,
Jr., General Manager, GBRA, 933 East Court Street, Seguin, Texas
78155, (210) 379–5822. TRD-9614737.
Guadalupe-Blanco River Authority, Board of Directors, will meet at
Seguin ISD Board Room, 1221 East Kingsbury, Seguin, October 16,
1996, at 9:30 a.m. Information may be obtained from W.E. West,
Jr., General Manager, GBRA, 933 East Court Street, Seguin, Texas
78155, (210) 379–5822. TRD-9614738.
Henderson County Appraisal District, Board of Directors, will meet
at 1751 Enterprise Street, Athens, October 15, 1996 at 5:30 p.m.
Information may be obtained from Lori Fetterman, 1751 Enterprise,
Athens, Texas 75751, (903) 675–9296. TRD-9614741.
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Firms wishing to respond to the invitation should have superior
recognized expertise and specialization in accounting and audit
principles related to claims administration, group insurance contract
administration, and financial accounting.
The IFB instructions which detail information regarding the project
are available upon request from the Employees Retirement System
of Texas.
The deadline for receipt of the bids in response to this invitation will
be 5:00 p.m. on November 8, 1996.
The ERS reserves the right to accept or reject any or all bids
submitted. The ERS is under no legal requirement to execute a
resulting contract on the basis of this announcement.
The ERS intends to use bids as a basis for further negotiations
of specific project details. The ERS will base its choice on cost,
demonstrated competence, superior qualifications, and evidence of
conformance with the IFB criteria.
This IFB does not commit the ERS to pay any costs incurred prior
to execution of a contract. Issuance of this announcement in no way
obligates the ERS to award a contract or to pay any costs incurred
in the preparation of a bid. The ERS specifically reserves the right
to vary all provisions set forth at any time prior to execution of a
contract when the ERS deems it to be in the best interest of the State
of Texas.
For further information regarding this announcement, or to obtain
copies of the IFB instructions, please contact James W. Sarver,
Employees Retirement System of Texas, Group Insurance Division,
18th and Brazos, P. O. Box 13207, Austin, Texas 78711-3207, (512)
867-3217.




Employees Retirement System of Texas
Filed: October 9, 1996
♦ ♦ ♦
Texas Higher Education Coordinating Board
Request For Proposals 1997–1998 Grants Program Title II-
Dwight D. Eisenhower Professional Development Program
Act of 1994 (P.L. 103–382)
Approximately $2.8 million will be available to support K-12 teachers
and other staff in gaining access to professional development in
mathematics and science during 1997-98.
Funds will be competitively distributed in Texas under The Dwight
D. Eisenhower Professional Development Program. The Eisenhower
program was most recently reauthorized in 1994 as Title II of the
Improving America’s School Act of 1994. Proposals for funding must
be submitted by February 24, 1997 to the Texas Higher Education
Coordinating Board, Attention: Martha Dempsey, P.O. Box 12788,
Austin, Texas 78711. Applications will be available November 1,
1996.
The Eisenhower Professional Development Program is designed to
support training and retraining of elementary and secondary teachers
and other staff in mathematics and science. Approximately 50-60
grants ranging from $50,000 - $70,000 will be made to support
collaborative programs between higher education institutions, and
local school districts or regional service centers.
The Board will approve recommendations for 1997-98 awards at its
April 17-18, 1997 meeting. Projects are funded under this application
for 17 months and must be completed by September 30, 1998.
All public and private colleges and universities, and non-profit
organizations of proven effectiveness in educating mathematics and
science teachers are eligible to apply for grants under the Dwight D.
Eisenhower Professional Development Program.
For information, contact the Eisenhower office at (512) 483-6318.
Issued in Austin, Texas, on October 7, 1996.
TRD-9614624
James McWhorter
Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Filed: October 7, 1996
♦ ♦ ♦
Texas Department of Human Services
Notice of Public Hearing-Child and Adult Care Food Pro-
grams
The Texas Department of Human Services (TDHS) will conduct
a public hearing to receive comments regarding adoption of four
proposed rules related to improving Family Day Care Home services
provided under the Child and Adult Care Food Program: Eligibility
Criteria and Performance Standards, Risk Analysis, Administrative
Sanctions and participation in a pilot project to test a Third Party
Menu Validation system.
The hearing will be held on Friday, October 25, 1996, in the Public
Hearing Room of the John H. Winters Building, 701 West 51st
St., Austin, Texas. The meeting will begin at 10:00 a.m.; speaker
registration will begin at 9:30 a.m. A visitor’s pass will be issued at
the reception desk in the lobby.
If you are unable to attend the hearing, but wish to make recom-
mendations regarding the proposed rules, written comments will be
accepted. Please address written comments to the attention of Sally
Foshko, Director of Special Nutrition Programs, Texas Department of
Human Services, P.O. Box 149030, Mail Code Y-904, Austin Texas
78714-9030.
Persons with disabilities planning to attend this hearing who may need
auxiliary aids or services are asked to contact Amber Cole at (512)
483-3941 by October 18, 1996, so that appropriate arrangements can
be made.
Issued in Austin, Texas, on October 8, 1996.
TRD-9614664
Glen Scott
General Counsel, Legal Services
Texas Department of Human Services
Filed: October 8, 1996
♦ ♦ ♦
Notice of Public Hearing
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The Commissioner of Insurance, or his designee, will hold a public
hearing under Docket Number 2256 on November 19, 1996, at 10:00
a.m., in Room 100 of the Texas Department of Insurance Building,
333 Guadalupe Street in Austin, Texas, to consider a petition by the
staff of the Texas Department of Insurance proposing the adoption
of amendments to the Texas Workers’ Compensation Statistical Plan
(the Plan).
The petition requests the consideration of amendments to the Plan to
clarify that submission of unit statistical reports may be made in either
electronic or paper format; to show the designation of a new statistical
agent; to revise reporting instructions; to revise the agency name; to
revise the change of ownership reporting rules; to add instructions for
filing deductibles; to add statistical codes; to add instructions for filing
data for statistical codes 9887 and 9889; to add instructions for filing
policies that report experience for multiple entities; to add instructions
for filing unit statistical reports on employee leasing policies; to delete
the requirements to file the Deductible Aggregate Code field; to add
statistical code 9890 (Negotiated Experience Modifier Credit); and to
make minor miscellaneous editorial changes.
The Commissioner has jurisdiction of this matter pursuant to the
Insurance Code, Articles 5.58, 5.96 and 21.69.
Copies of the full text of the staff petitions and proposed revised
plan are available for review in the Office of the Chief Clerk of the
Texas Department of Insurance, 333 Guadalupe Street, Austin, Texas,
78701. For further information or to request copies of the petition
and the proposed revised plan, please contact Angie Arizpe, at (512)
322-4147, (refer to Reference Number w-1096-41-I).
Comments on the proposed changes must be submitted in writing
within 30 days after publication of the proposal in the Texas Register
to the Office of the Chief Clerk, P. O. Box 149104, MC 113-2A,
Austin, Texas, 78714-9104. An additional copy of the comment
should be submitted to Clare Pramuk, Director, Data Services, P. O.
Box 149104, MC 105-5D, Austin, Texas, 78714-9104.
This notification is made pursuant to the Texas Insurance Code Article
5.96, which exempts it from the requirements of the Administrative
Procedure and Texas Register Act (Government Code, Title 10, Ch.
2001.)
This agency hereby certifies that the proposed amendments have
been reviewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on October 9, 1996.
TRD-9614751
Robert R. Carter, Jr.
Assistant General Counsel
Texas Department of Insurance
Filed: October 9, 1996
♦ ♦ ♦
Texas Department of Insurance
Notice of Hearing
The Commissioner of Insurance, or his designee, will hold a public
hearing under Docket Number 2257 on November 19, 1996, at 10:00
a.m., in Room 100 of the Texas Department of Insurance Building,
333 Guadalupe Street in Austin, Texas to consider a petition by the
staff of the Texas Department of Insurance proposing the adoption
of amendments to the Texas Detailed Claim Information Statistical
Plan (the Plan).
The petition requests the consideration of amendments to the Plan
to show changes due to the designation of a new statistical agent;
to modify logical and fatal edits to improve data quality; to add
injury code 97 for repetitive motion injuries; to change procedures
for following up on rejected claims and filing subsequent reports;
add edit numbers for fatal errors; and revise other data reporting
procedures.
The Commissioner has jurisdiction of this matter pursuant to the
Insurance Code, Articles 5.58, 5.96 and 21.69.
Copies of the full text of the staff petition and the proposed revisions
of the Plan are available for review in the Office of the Chief Clerk
of the Texas Department of Insurance, 333 Guadalupe Street, Austin,
Texas, 78701. For further information or to request copies of the
petitions and proposed revisions of the Plan, please contact Angie
Arizpe, at (512) 322-4147 (refer to Reference Number W-1096-42-
I).
Comments on the proposed changes must be submitted in writing
within 30 days after publication of the proposal in the Texas Register
to the Office of the Chief Clerk, P. O. Box 149104, MC 113-2A,
Austin, Texas, 78714-9104. An additional copy of the comment
should be submitted to Clare Pramuk, Director, Data Services, P. O.
Box 149104, MC 105-5D, Austin, Texas, 78714-9104.
This notification is made pursuant to the Texas Insurance Code Article
5.96, which exempts it from the requirements of the Administrative
Procedure and Texas Register Act (Government Code, Title 10, Ch.
2001.)
This agency hereby certifies that the proposed amendments have
been reviewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on October 9, 1996.
TRD-9614754
Robert R. Carter, Jr.
Assistant General Counsel
Texas Department of Insurance
Filed: October 9, 1996
♦ ♦ ♦
Legislative Budget Board and Governor’s Office
of Budget and Planning
Schedule for Joint Budget Hearings (for the period of Octo-
ber 21–25, 1996) on Appropriations Requests for the
1998–1999 Biennium
Texas Workforce Commission, October 22, 2:00 p.m., Room 106,
John H. Reagan Building, 105 West 15th Street, Austin, Texas




Legislative Budget Board and Governor’s Office of Budget and Plan-
ning
Filed: October 8, 1996
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♦ ♦ ♦
Railroad Commission of Texas
Invitation for Bids
The Railroad Commission of Texas, Surface Mining and Reclamation
Division (Commission), is soliciting bids for the installation of
erosion control features and fencing of approximately 295 acres at
the Butler-Weddington (Area 2A) Abandoned Mine Land (AML) site
as well as erosion control and repair on previously reclaimed Butler-
Weddington (Area 1), Manka, and Smith AML project sites.
As the designated state agency for implementation of the "Surface
Mining Control and Reclamation Act of 1977 "(30 U.S.C.A. §1201
et seq), the Commission will award a unit price contract to the lowest
and best bidder for completion of this work. Sealed bids will be
received until 2 p.m., November 13, 1996, at which time the bids
will be publicly opened and read at the address given below. A
mandatory pre-bid conference will be held at the site at 9:00 a.m.,
October 30, 1996. Construction work items will include:
1)Mobilization





Copies of the specifications, drawings and other contract documents
are on file in Austin at the following address. The complete bid
package may be obtained from the following mailing address: FY96
Uranium AML and Erosion Control Project; Surface Mining and
Reclamation Division; Railroad Commission of Texas; 1701 N.
Congress Avenue; P.O. Box 12967 Austin, Texas 78711- 2967; Attn:
Melvin B. Hodgkiss, P.E., Director. All questions concerning the
work or bid document must be received by 5:00 p.m., November 6,
1994. For further information contact Mark Rhodes at 463-7313.
Issued in Austin, Texas, on October 8, 1996.
TRD-9614714
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Filed: October 8, 1996
♦ ♦ ♦
Invitation for Bids
The Railroad Commission of Texas, Surface Mining and Reclama-
tion Division (Commission), is soliciting bids for the revegetation of
approximately 295 acres at the Butler-Weddington (Area 2A) Aban-
doned Mine Land (AML) site as well as vegetation management on
previously reclaimed Butler-Weddington (Area 1), Manka, and Smith
AML project sites.
The FY96 Uranium AML Revegetation Project will establish vegeta-
tive cover on bare ground resulting from a separate reclamation earth-
work contract (Butler-Weddington (Area 2A) AML Regrade Project).
Revegetation work is estimated to begin as early as the winter 1997.
Maintenance of revegetated areas, in the form of shredding/mowing
and herbicide application is also included in the scope of the Reveg-
etation Project.
As the designated state agency for implementation of the "Surface
Mining Control and Reclamation Act of 1977 "(30 U.S.C.A. Section
1201 et seq), the Commission will award a unit price contract to the
lowest and best bidder for completion of this work. Sealed bids will
be received until 2:00 p.m., November 13, 1996, at which time the
bids will be publicly opened and read at the address given below.
A mandatory pre-bid conference will be held at the site at 11 a.m.,








Copies of the specifications, drawings and other contract documents
are on file in Austin at the following address. The complete
bid package may be obtained from the following mailing address:
FY96 Uranium AML Revegetation Project; Surface Mining and
Reclamation Division; Railroad Commission of Texas; 1701 N.
Congress Avenue; P.O. Box 12967 Austin, Texas 78711-2967; Attn:
Melvin B. Hodgkiss, P.E., Director. All questions concerning the
work or bid document must be received by 5:00 p.m., November 6,
1996. For further information contact Mark Rhodes at 305-8894.
Issued in Austin, Texas, on October 8, 1996.
TRD-9614713
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas




Texas Southern University invites you to submit a proposal to join
with the University in developing improvements to the campus for
housing. TSU in partnership with the private sector will develop high
quality, affordable student housing on land owned by the University.
A pre-submitted meeting will be held on October 23, 1996, at 2:00
p.m. CST at Texas Southern University’s General Service Building,
3443 Blodgett Street, Room 217, Houston, Texas 77004.
Proposal documents may be obtained from the Director of Purchasing
at the above address.
Sealed proposals for Student Housing Developing will be received by
Bruce A. Wilson Director of Purchasing, Texas Southern University,
Hannah Hall, Suite 103, Houston, Texas 77004, on December 12,
1996 prior to 3:00 p.m. CST.
Texas Southern University reserves the right to reject any and all
proposals, to advertise for new proposals, or to accept any proposal
deemed to be acceptable to Texas Southern University.
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The Request for Proposal is not construed as a contract or commit-
ment of any kind. The Request for Proposal does not commit Texas
Southern University to pay for any cost incurred in the submission
of a proposal or for any cost incurred prior to the execution of a final
contract.





Filed: October 8, 1996
♦ ♦ ♦
Texas A&M University System-Board of Regents
Request for Proposal Investment Consultanting Services
I. Introduction
The Texas A&M University System is a federation of state univer-
sities and agencies focused on technology, science and management;
enriched by the arts and humanities; serving students and citizens
through education, leadership development, research and service.
The Texas A&M University System is one of the largest and most
renowned systems of higher education in the nation. With a presence
in every county in the state, the A&M System consists of 10
universities and eight state agencies that serve 85,000 students and
reach 3.5 million people each year through its service mission.
Research projects underway today by System universities and re-
search agencies total $378 million. With headquarters in College
Station, about 90 miles northwest of Houston, the A&M System
statewide network employs more than 20,000 full-time faculty and
staff members.
The A&M System’s five state agricultural agencies focus on a variety
of research and extension services. The three engineering agencies
focus on research, technology transfer and workforce training for
a more competitive state and nation. Our universities, located in
Texas communities spanning from Amarillo to Laredo, offer Texans
a premier source of education, training, leadership development,
knowledge, and technology.
Investments of the A&M System are pooled into two commingled
investment funds: the Cash Concentration Pool and the System En-
dowment Fund.
The Cash Concentration Pool (Pool) was established in 1990, for the
management of institutional funds of the A&M system. The Pool
is composed of three portfolios with a total market value at August
31, 1996, of $630 million. The Pool’s three portfolios are divided as
follows:
$130 million in a Cash Portfolio - the Cash Portfolio is invested in
maturities of one year or less;
$150 million in a Liquidity Portfolio - this Portfolio has maturities
of one to five years; and,
$350 in a Long-Term Portfolio - the Long-Term Portfolio is divided
equally with $175 million invested in equities and $195 million
invested in fixed income securities with a weighted average maturity
of seven years.
The System Endowment Fund consists of any endowment funds
donated to the Members of the A&M System, with the exception of
Texas A&M University - College Station, which sends its endowment
funds to the Texas A&M University Development Foundation unless
otherwise specified. The long-term goal of the System Endowment
Fund is to provide income for endowment beneficiaries while
maintaining the purchasing power of the endowment in perpetuity.
The asset allocation of the $200 million System Endowment Fund is
70% equities and 30% fixed income.
The Board of Regents has granted to the Chancellor of the A&M
System authority for the purchase, sale, assignment, transfer, and
management over all investments belonging to the A&M System
or its Members. The Chancellor also has the authority to delegate
these powers and has delegated them to the Office of Treasury
Services staff. The Office of Treasury Services handles the daily
administration of investments.
Purpose of RFP
To solicit bids to provide investment consultant services to the A&M
System Office of Treasury Services. This would include, but not
be limited to, performance reports, asset allocation studies, manager
searches, and assisting the Assistant Vice Chancellor and Treasurer
in meeting the investment goals of the A&M System.
II. Desired Role of Investment Consultants
The over-riding purpose of the investment consultant is to provide
advice and consultation to the Assistant Vice Chancellor and Trea-
surer on matters related to investments.
The investment consultant will report to the Vice Chancellor for
Business Services in a working partnership relationship on all
investment matters. Any special projects for which the investment
consultant will require additional compensation must be approved by
the Chief Financial Officer of the A&M System.
III. Desired Services to be Provided by Investment Consultant
Provide performance measurement and evaluation reports quarterly
for both the Pool and System Endowment Fund. These reports shall
include return numbers, rankings against similar funds, risk/return
analysis, and a policy index comparison.
Annual asset allocation study for both the Pool and System Endow-
ment Fund.
Manager searches as requested.
Assisting the Assistant Vice Chancellor and Treasurer in meeting the
A&M System investment goals.
The investment consultant will meet with the Assistant Vice Chan-
cellor and Treasurer three times per year. Attend additional meetings
of the Finance Committee of the Board of Regents and/or staff as
needed.
IV. Information to be Included in Bid
Explain what experience and credentials will enable your firm to be
an asset to the A&M System.
What are the total assets under advisement? What are the demo-
graphics of the client base; average account size; retention rate?
What percentage of your firm’s total business function is strictly
consulting to Endowment Funds.
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What are the credentials of your firm’s success with similar type
funds and include three references with similar type funds.
In the last year, how many of the following type studies has your
firm provided to clients and provide brief explanation of techniques
utilized.
1. Asset Allocation
2. Manager Searches by Client
3. Trading Cost Analysis
Provide examples of the firm’s ability to evaluate a variety of asset
classes.
What resources are available to advisors to provide investment
information to the Assistant Vice Chancellor and Treasurer?
Provide examples of performance evaluation reports including avail-
able indices.
Discuss your firm’s availability/accessibility to the State of Texas.
In an effort to minimize potential conflicts of interest, please disclose
any investment management and/or brokerage services provided by
your firm or its affiliates.
V. Conflicts of Interest
Firms shall in advance disclose any conflicts of interest or potential
conflicts of interest under State of Texas law.
A Request For Proposal is being requested for Investment Consulting
Services to be provided to The Texas A&M University System. For
your firm to be considered, three copies of a proposal package must
be received no later than 5:00 p.m., CST, October 31, 1996, at the
following address:
(Overnight Delivery)
Attention: Mr. Gregory R. Anderson , Assistant Vice Chancellor and
Treasurer Office of Treasury Services;
The Texas A&M University System, 301 Tarrow, Room 409;
College Station, Texas 77840; (By Mail) Zip Code 77843-1159
Your proposal will be evaluated by Treasury Services staff, and after
their review, a group of investment consultant candidates will be
invited via telephone to make presentations to personnel of The Texas
A&M University System.
Issued in Austin, Texas, on October 8, 1996.
TRD-9614758
Vickie Running
Executive Secretary to the Board
The Texas A&M University System-Board of Regents
Filed: October 9, 1996
♦ ♦ ♦
Texas Workforce Commission
Notice of Public Hearing
The Texas Workforce Commission has a legislative mandate to
analyze whether block grant funding under §302.062 of the Labor
Code should be extended to the programs exempted from block grant
funding under Subsection (g) of that section. The Commission is
required to report to the legislature and the governor by December
1, 1996. Therefore, the Commission will hold a public hearing on
October 28, 1996, in Room 106 of the John H. Reagan State Office
Building, 105 West 15th Street, Austin, Texas.
Comments will be received from 9:00 a.m. to 11:30 a.m. on the
following programs: programs to enhance the employment opportu-
nities of veterans, including those described by §302.021(b)(1); the
apprenticeship programs under Chapter 33 of the Education Code;
school-to-work transition services as described by §302.021(b)(3);
the community service program under the National and Community
Service Act of 1990; the work and family policies program under
Chapter 81; and the skills development fund created under Chapter
303.
Comments will be received from 1:30 p.m. to 4:00 p.m. on the
following programs: the reintegration of offenders program (Project
RIO) under Chapter 306 and the continuity of care program under
Section 501.095 of the Government Code; the trade adjustment
assistance program under Part 2, Subchapter II, Trade Act of 1974;
the job counseling program for displaced homemakers under Chapter
304; the employment programs under Chapter 31 of the Human
Resources Code (mandatory work or participation in employment
activities through JOBS and volunteer work experiences program
and employment programs for those in need of financial assistance
and services); and the State Occupational Information Coordinating
Committee.
Individuals who wish to testify at the hearing should sign in at the site.
Speakers are encouraged to provide written copies of their testimony.
Twenty-five copies are sufficient. Depending on the number of
individuals who sign up to testify, testimony may be limited to three
minutes per speaker.
Persons who may need auxiliary aids, services or special accommo-
dations, are requested to contact Carolyn Young at (512) 305-9649
three days prior to the hearing.
For those unable to attend, written comments may be sent to the
Texas Workforce Commission, Office of the Executive Director, 101
E. 15th Street, Austin, Texas 78778-0001.





Filed: October 9, 1996
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Texas Register
Services
TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).
Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $20 ❑ update service $15/year(On-Site Wastewater Treatment)
❑ Chapter 290$20 ❑ update service $15/year(Water Hygiene)
❑ Chapter 330$45 ❑ update service $15/year(Municipal Solid Waste)
❑ Chapter 334 $35 ❑ update service $15/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $25 ❑ update service $15/year(Industrial Solid Waste/Municipal
 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette ❑ 5 1/4” diskette
Texas Workers Compensation Commission, Title 28
❑ Update service $25/year




Texas Administrative Code (512) 463-5565
Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/
Copies and Certifications (512) 463-5578
Direct Access (512) 463-2755
Information (512) 463-5555
Legal Staff (512) 463-5586






Notary Public (512) 463-5705
Public Officials (512) 463-5552
Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705
Please use this form to order a subscription to theTexas Register, to order a back issue, or to
indicate a change of address. Please specify the exact dates amd quantities of the back issues
required. You may use your VISA or Mastercard. All purchases made by credit card will be suject
to an additional 2.1% service charge. Return this form to the Texas Register, P.O. Box 13824,
Austin, Texas 78711-3824. For more information, please call (800) 226-7199.
❐ Change of Address ❐ New Subscription (Yearly)
Printed ❐ $95
❐ Back Issue Diskette ❐ 1 to 10 users $200
________ Quantity ❐ 11 to 50 users $500
Volume ________, ❐ 51 to 100 users $750
Issue # ________ ❐ 100 to 150 users $1000
(Prepayment required ❐ 151 to 200 users $1250
for back issues) More than 200 users--please call
Online BBS ❐ 1 user $35
❐ 2 to 10 users $50
❐ 11 to 50 users $90
❐  51 to 150 users $150
❐ 151 to 300 $200




CITY, STATE, ZIP __________________________________________________
Customer ID Number/Subscription Number ______________________________
(Number for change of address only)
❐ Bill Me ❐ Payment Enclosed
Mastercard/VISA Number ____________________________________________
Expiration Date ___________ Signature ________________________________
Please make checks payable to the Secretary of State. Subscription fees are not refundable.
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_______________________________________
_______________________________________
